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LETTER OF SUBMITTAL. 



Department of Commerce, 
Bureau of Foreign and Domestic Commerce, 

Washington^ August *, 1917. 
Sir: There is submitted herewith a report by Commercial Agent 
Archibald J. Wolfe on the commercial laws of Switzerland. It cov- 
ers such phases of the administration of justice as are of interest to 
American business men having dealings in Switzerland, special atten- 
tion having been given to the jurisdiction of the several courts, part- 
nerships and corporations, powers of attorney, collection of debts, 
attachment, bankruptcy laws, and laws relating to trusts and unfair 
competition. A report by Mr. Wolfe on the commercial laws of 
England, Scotland, Germany, and France was issued in 1915 as Spe- 
cial Agents Series No. 97. 

The text has been revised and supplemented by Robert P. Shick, 
of the Philadelphia bar, secretary of the Comparative Law Bureau 
of the American Bar Association and translator of the Swiss Civil 
Code, and by Phanor James Eder, of the New York bar, associate 
editor of the Comparative Law Bureau Bulletin, author of " Foreign 
and Home Law," "The Mining Laws, Colombia," and other publi- 
cations. 

Respectfully, 

B. S. Cutler, 
Acting Chief of Bureau. 
To Hon. William C. Redfield, 

Secretary of Commerce. 
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COMMERCIAL LAWS OF SWITZERLAND. 



INTRODUCTION. 

Switzerland is a Federation composed of 22 sovereign States or 
Cantons, of which 3 are divided into sovereign demi-Cantons, so 
that it may be said to consist of 25 States. Originally every one of 
these 25 States had a legislature of its own, but in the course of 
time the centralizing tendency of the Swiss Parliament has led to 
the passage of uniform laws. At the present time the civil laws of 
Switzerland are in the form of a code, valid for the entire Federa- 
tion. The fifth part of this code, known as the Law of Obligations 
and composed of 880 articles, takes up commercial legislation. 

Certain matters are, however, left to the sovereign action of the 
Captons, and especially the methods of carrying the provisions of 
the code into eflFect vary in every Canton, so that disputed claims 
must be handled differently in each of the 25 units composing the 
Federation. Particularly the organization of the courts differs 
from Canton to Canton. It is the cantonal — that is, the local — law 
which prescribes the competence of this or that court in commercial 
litigation. In some Cantons there are commercial courts provided 
for the settlement of disputes between business firms, while in other 
Cantons the same court passes on commercial and noncommercial 
litigation. 

The ultimate appeal from the highest cantonal courts, where the 
claim exceeds in value the sum of 2,000 francs ($386), lies to the 
Swiss Federal Tribunal at Lausanne. This supreme court of Switz- 
erland decides upon the merits of the claim and thus provides for 
a uniform interpretation of the substantive provisions of the law 
affecting commerce, but it has no jurisdiction to entertain appeals as 
to points of procedure merely. 

The Cantons of Switzerland are generally referred to as German, 
French, or Italian Cantons, in accordance with the language spoken by 
the major portion of the population therein. The Canton of Zurich 
is the principal among the German-speaking Cantons, and civil pro- 
ceedings in most German Cantons are more or less patterned after 
those of Zurich, while Zurich has followed to some extent the com- 
mon German law of procedure. In the French Cantons a similar 
leaning to French methods is observable. 

DIVISION OF JUDICIAL AUTHORITT. 

In the Canton of Zurich the justice of the peace decides in all 
cases where the value of the claim does not exceed 50 francs ($9.65), 
and there is no appeal from his judgment. In cases exceeding 60 
francs the justice of the peace makes an effort to bring about a set- 
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8 COMMERCIAL LAWS OP SWITZERLAND. 

tlement, and if he fails, the president of the county court has the 
decision in claims from 50 to 200 francs ($9.65 to $38.60) in value. 
The decisions of this court official are likewise final. Claims exceed- 
ing 200 and below 500 francs ($96.50) come before the county or 
district court for final adjudication. 

The commercial court has jurisdiction over commercial litigation 
where the claim exceeds 500 francs in value, provided the litigants 
are business men or firms^ duly entered in the commercial register 
or where the plaintiff resides abroad if the defendant is so regis- 
tered. But its jurisdiction is not exclusive. It may also be selected 
by the parties as an arbitral court if the claim exceeds 500 francs, 
even where its jurisdiction otherwise does not vest. 

All other civil lawsuits come before the county or the district 
court, which also is competent in summary proceedings, such as in- 
junctions, etc. 

The Court of Appeal passes on all cases coming up from the counter 
court, and its decisions are final in matters of cantonal law. In liti- 
gation based on Swiss Federal law, claims up to 2,000 francs ($386) 
are finally adjudicated by the Court of Appeal. 

An appeal may be taken from the decision of the commercial court 
or any other court, if the rules of the law have been disregarded by 
such court, and come before the Supreme Court of Judicature, which 
mav reverse or affirm the judgment. 

An appeal may be taken from all final judgments of cantonal 
courts of last resort to the Federal Court at Lausanne where a ques- 
tion of Federal law is involved and the amount in controversy ex- 
ceeds 2,000 francs ; without regard to the amount in controversy, an 
appeal lies in cases involving trade names, trade-marks, patents, and 
copyrights. This Federal Court has jurisdiction also as a court of 
cassation, or review, in cases involving matters of Federal law in 
which the amount intolved may not be 2,000 francs, provided the 
cantonal court of last resort has applied cantonal or foreign law in- 
stead of Federal law in its adjudication when Federal law should 
have been applied. 

Very few courts in Switzerland, outside of those in the thickly 
settled Cantons, have permanent judges who are trained in law. In 
some cantons any citizen, whether he is a trained lawyer or not, can 
act as an attorney before the court. In some Cantons, however, only 
graduates of law schools are admitted to the bar. Any attorney who 
is a graduate of a law school and has passed the cantonal examination 
and Deen admitted to the bar in one Canton can practice in all courts 
in Switzerland. The same attorney can carry on litigation from the 
lowest court to the Supreme Court. There is no distmction between 
solicitors and barristers. In this connection it may be said that there 
are no patent attorneys in Switzerland. Either ordinary lawyers or 
engineers undertake to act as patent attorneys, but there is no regu- 
lation preventing anybody from attending to patent and trade-mark 
matters. 

SECURITY FOR COURT COSTS. 

In all courts the costs must be advanced in cash before the com- 
mencement of litigation. The amount of this advance depends on 
the importance of the claim, but rarely exceeds 200 francs ($38.60). 
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In small claims it is generally about 10 francs ($1.98). The amount 
of the advance for costs is paid into the treasury of the court. 

Where opinions of sworn experts are called lor or any special ex- 
penses for the production of evidence or the obtaining or depositions 
are incurred, the party in whose behalf the expenditure is made is 
obliged to advance the estimated costs. 

No distinction is made between Swiss litigants and foreigners in 
this or any other commercial litigation. 

On the other hand, a Swiss defendant, if sued by an American 
plaintiff, need pay no attention to it unless the latter furnishes se- 
curity for any costs that may be assessed against him in the event of 
a verdict favorable to the defendant. A branch of an American 
firm established in Switzerland is treated the same as a Swiss con- 
cern. The deciding principle is not nationality but residence. The 
obligation to furnish such security rests upon an American plaintiff 
but not on citizens of those countries that subscribed to the " Inter- 
national agreement of 1905 " at The Hague, among which are Ger- 
many, Austria-Hungary, France, Italy, Spain, and Denmark. 

The court in its decision determines whict party is to bear the 
costs. As a rule, the losing party bears all court costs and reim- 
burses the successful litigant for all attorney's expenses. 

PROCEDURE — attorneys' FEES. 

The attorney representing a plaintiff generally files a brief with 
the court, but he may present his case orally. 

Frequently the claim is first brought before the justice of the 
peace, who attempts to make an amicable settlement, and in case of 
failure passes the case on to the competent court. 

As soon as the attorney has received his power from the party 
whom he represents he can take all necessary measures in behalf of 
his client before all Swiss courts. 

It may be said that no one is obliged to employ a lawyer when 
suing in Switzerland or when he is a defendant, but it is, of course, 
wiser to procure the services of a reliable lawyer. As stated above, 
even the judges and the justices of the peace and of the county courts 
are not always trained in the law, being officers elected by the people, 
frequently from the merchant class. 

The judges of the Court of Appeal and the Supreme Court of 
Judicature are elected by the Council of the Canton and are generally 
learned lawyers. The commercial court is composed, as a rule, of 
some members of the Court of Appeal and some merchants elected by 
the Council. 

Procedings in the courts of Switzerland are less hampered by legal 
formalities than in almost any other civilized country. 

Special scales of fees payable to attorneys are generally specified 
in the different Swiss Cantons. In view of the fact that the law 
does not require representation by a lawyer, the attorney's costs, as 
allowed by the court, are generally very moderate, and the successful 
plaintiff frequently has to pay an additional sum out of his own 
pocket. Swiss attorneys do not accept cases on a contingent-fee basis. 

6118"— 17 2 



10 COMMERCIAL LAWS OP SWITZERLAND. 

CONSTITUTION, CODES, AND PRINCIPAL COMMERCIAL LAWS. 

The present Swiss Confederation dates from the adoption of the 
organic law on September 12, 1848. A revised Constitution was 
adopted in 1874, and there have been some isolated amendments 
since that date. Notable among these was one permitting the adop- 
tion of a uniform civil code, which code was voted December 10, 
1907, and went into effect January 1, 1912. In 1881 a Federal Code 
of Obligations had been enacted. This was superseded by a new 
code on March 30, 1911, which became Book V of the Swiss Civil 
Code and went into effect on the same date as that statute; by its 
transitory provisions the final title of the Civil Code (introductory 
and inaugurating provisions) received some modifications. The 
law of debt recovery and bankruptcy was adopted April 11, 1889, 
amended June 28, 1895 ; the law of trade-marks, September 26, 1890, 
amended 1914 and 1915; the law of commercial travelers' licenses, 
June 24, 1892; the law of industrial models and designs, March 30, 
1900; the law of patents, June 27, 1907, amended April 3, 1914. 

All of these laws are Federal and prevail throughout Switzer- 
land. There is also extended Federal legislation on a variety of 
other matters more or less directly affecting commerce — for ex- 
ample, factory and labor laws, legislation as to food products, wines 
and liquors, transportation, bai3:ing, insurance, mortgage certifi- 
cates, mortgage of live stock, etc., to say nothing of the special laws 
enacted during the war, notable among which . are embargoes on 
export of a great variety of goods and products. 

The Cantons have adopted legislation putting into effect the Civil 
Code and the Code of Obligations and making provision as to the 
matters therein left to the sovereigntv of the Cantons. Some of 
these laws are of considerable length; for example, that of Fribourg 
of November 22, 1911 (373 articles). As previously stated, the 
organization, practice, and procedure of the courts are matters 
wholly within the province of the Cantons. Criminal law is also 
within their realm, no Federal penal code having yet been adopted. 

TREATY RIGHTS OF CITIZENS OF THE UNITED STATES. 

Both the United States and Switzerland are members of the Inter- 
national Union for the Protection of Industrial Property and are 
signatories of the Washington Convention of 1913, articles 2 and 
lObis of which are as follows: 

Abt. 2. The subjects or citizens of each of the contracting countries shaU 
enjoy in all other countries of the union, with regard to patents of invention, 
models of utility, industrial designs or models, trade-marks, trade names, the 
statements of place of origin, suppression of unfair competition, the advan- 
tages which the respective laws now grant or may hereafter grant to the citi- 
zens of that country. Consequently, they shall have the same protection as the 
latter and the hame legal remedies against any infringements of their rights, 
provided they comply with the formalities and requirements imposed by the 
national laws of each State upon Its own citizens. Any obligation of domicile 
or of establishment in the country where i}ie protection is claimed shall not be 
imposed on the members of the union. 

Abt. lObis. All the contracting countries agree to assure to the members of 
the union an effective protection against unfair competition. 
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V 

The other provisions of the convention are, of course, also of 
importance, but it is deemed unnecessary to here reproduce them, 
as they are easily accessible. 

Notice was given in 1899 of the intention of the United States to 
arrest the operation of the commercial provisions (Arts. VIII to 
XII, inclusive, relating to importation, exportation, and transit of 
the respective products of the two coimtries, duties thereon, commer- 
cial most-favored-nation clauses, and shipwrecked merchandise) of 
the Swiss- American treaty of 1850. Articles XIII to XVII, inclu- 
sive, on extradition, of that treaty were terminated by the extradi- 
tion treaty concluded May 14, 1900. 

The Swiss- American treaty of 1850 (art. 1) refers to the right of 
citizens of the one country residing in the other. It does not dis- 
tinctly give reciprocal rights to the citizens of one country residing 
in the native country with regard to actions taken by them in the 
other country. Practice, however, has generally recognized this 
right, and American citizens residing in the United States may sue 
Swiss citizens residing in Switzerland or citizens of other countries 
residing in Switzerland. It would be advisable in such cases to 
engage a Swiss lawyer practicing in the Canton in which the de- 
fendant resides. 

Articles 859 et seq. of the Swiss Code of Obligations cover the 
Swiss commercial register, registration of firms, etc. (see p. 19). 
A foreign firm not established m Switzerland can, for the purpose of 
accepting suit as defendant, acquire a legal domicile through that of 
its legal representative (attorney or other authorized person). Such 
attorney requires security for all costs and charges in the event of an 
unfavorable decision. 

FEDERAL ADMINISTRATION OP JUSTICE. 

The Federal Court is located at Lausanne ; it consists of 33 mem- 
bers (24 judges and 9 substitutes). The sections affecting commer- 
cial legislation are the civil section, the section for debt recovery and 
bankruptcies, and the court of cassation. Its appellate jurisdiction 
in commercial matters has already been mentioned (p.* 8). 

The members of the Federal Court and their substitutes are elected 
by the Federal Council in such manner that all three languages of 
Switzerland are represented. In this connection it may be men- 
tioned that any of the three languages (French, Italian, and Grer- 
man) may be freely used by lawyers pleading in Switzerland. 

The Federal Court has jurisdiction m disputes between the Swiss 
Federation and the individual Cantons; between the Swiss Federa- 
tion on the one hand and corporations and individuals on the other 
hand ; in disputes between Cantons and individuals involving Federal 
legislation; in the case of conflicting jurisdiction between Federal 
and cantonal authorities; in cases of violation of constitutional 
ri^ts or of treaty rights. 

The Federal Department of Justice and Police has, among many 
other functions, the oversight of the commercial register, the control 
of the provisions of treaties with other countries, and the carrying 
into effect of the judgments of the Federal Court. The Division of 
Justice is in charge of a chief, and a special section is devoted to the 
commercial register. 



12 COMMEBCIAL LAWS OF SWITZERLAND. 

ADMINISTRATION OF JUSTICE IN INDIVIDUAL CANTONS. 

Bibliography: 
Dr. K. A. Brodtbeck: Schweizerisches Rechtslexikon, VoL II (1908). 
Die Handelsgesetze des Erdballes, Vol. XII (1906). 
Meili: Der Ziyll- u. Straf-Prozess des Kantons Zurich u. des Bundes (1882). 

AARGAU. 

The Canton of Aargau has a population of 230,000. The princi- 
pal towns are Aarau, Saden, and Brugg. The principal court is the 
Supreme Court, consisting of 9 members, chosen for a period of 
4 years by the Council of the Canton. It hag the final decision 
oyer all claims exceeding 300 francs ($57.90) in value, and it de- 
cides whether a case is or is not to go before the Federal Court. It 
passes on appeals and motions to quash the decisions of countj courts. 

There are 11 county courts in this Canton, each consisting of a 
president, 4 members, and 2 substitutes, all elected by the peo- 
ple, the courts having jurisdiction without appeal in claims from 
60 to 300 francs ($11.58 to $57.90) and subject to appeal in claims 
exceeding 300 francs. There are a number of justices of the peace 
in all of the 11 districts in the Canton. 

Two members of the Supreme Court act as the commercial court, 
assisted by 2 county court presidents and 20 commercial judges, 
selected for 4 years and acting in rotation, 5 each year. The claims 
that come before the Commercial Court must exceed 300 francs 
in value and the parties must be registered in the commercial reg- 
ister. 

The exercise of the legal profession is open to anyone passing a 
State examination for the bar and paying a certain fee. Notaries 
are admitted to the exercise of their functions on the passing of an 
examination and the production of a bond. They are qualified to 
legalize documents. 

In bankruptcy matters the presidents of county courts have the 
oversight over the proceedings. 

APPENZELL (OUTER RHODEN). 

This is a small Canton where the exercise of the legal profession 
is open to anyone without examination. The Supreme Court is 
elected by the people and generally consists of trained lawyers. 
There are 3 district or county courts passing on claims in excess of 
300 francs, and about 20 communal courts passing on minor claims. 
In each community there is a mediator who attempts to bring about 
an amicable agreement in civil litigation, and in case of failure passes 
the case on to the competent court. 

APPENZELL (INNER RHODEN), 

This is a small Canton with conditions very similar to those pre- 
vailing in the Canton last described. It is hardly likely that Amer- 
ican firms will have litigation in this Canton. The principal courts 
are the county and the cantonal court. There are two county courts. 
Admission to the bar depends on the passing of an examination. 
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BASEL. 

The Canton of Basel (city) and Basel (country districts) are 
separately administered. In the city of Basel, which has 140,000 
inhabitants, there are a number of courts. The principal is the Court 
of Appeals, consisting of 3 presidents and 6 judges elected by 
the people, with 4 siibstitutes appointed by the Council. It de- 
cides on all claims exceeding 500 francs ($96.50) in value and also 
on appeal in other cases. 

The civil court consists of 4 presidents and 12 judges, also elected 
by the people. It is composed of three chambers, each having 4 
judges and 1 president. The president in chief of the court acts 
as an individual justice. The Court of Three, consisting of 3 civil 
court presidents or 2 civil court presidents and a civil court judge, 
passes on cases from 100 to 300 francs in value. 

Admission to the bar is open to the male and female citizens of 
Switzerland having studied four years at a recognized law school 
and having had experience for one year in a law office in Basel pre- 
vious to passing the special bar examination. Notaries must be col- 
lege graduates and pass a special examination. 

The county district of Basel forms a separate Canton. It has a 
Supreme Court, county courts, and justices of the peace with func- 
tions similar to those described. Anyone is free to act as a lawyer 
on the submission of a certificate ox qualifications. A number of 
business men in various trades conduct collection bureaus. It is ad- 
visable to use the services of an authorized trained lawyer, 

BERNE. 

The Canton of Berne consists of 30 districts. The principal city 
is Berne, the capital of the Swiss Federation. The prmcipal courts 
are the Supreme Court, the Assizes, the county courts, the court 
presidents acting as ind.ividual justices, and the commercial court. 
The two civil chambers of the Supreme Court act as courts of appeal 
in civil litigation. The county courts consist of presidents and 
judges elected by the people. There is one county court in each of 
the 30 districts of the Canton. 

The commercial court consists of 40 commercial judges — a presi- 
dent, 2 members of the Supreme Court, 25 merchants from the Ger- 
man-speaking section of the Canton, and 12 merchants from the Tura 
district. The Canton is divided into two commercial court districts. 
The Supreme Court admits to the bar. Candidates must have gradu- 
ated from a university and must have had experience in a law office 
for one year. 

PRIBOURG. 

This is a French-speaking Canton. The principal court is the 
cantonal court, which passes on all claims in excess of 600 francs 
($115.80). There are seven district courts, which pass without ap- 
peal on claims under 600 francs but subject to appeal on claims m 
excess of that sum. There are 29 justices of the peace. 
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GENEVA. 

The Supreme Court of Geneva is the Court of Cassation. It has 
no jurisdiction over civil matters. The Court of Civil, Criminal, 
and Correctional Justice consists of 8 judges, 2 associates, and 6 sub- 
stitutes. The tribunal of the first instance consists of 6 judges and 
10 associates and is the court that generally passes on commercial 
claims. In claims below 250 francs ($48.25) its jurisdiction is final. 
There are also a number of justices of the peace. Doctors of law -of 
the University of Geneva as well as graduates of the law schools 
parsing a special bar examination are admitted to the exercise of the 
legal profession. Geneva is a French-speaking Canton. There is a 
strict law governing the notarial profession. Notaries may not prac- 
tice law or engage m commerce. 

GLARUS. 

This is a small Canton with court conditions similar to those pre- 
vailing in other German Cantons in Switzerland. Anyone on ap- 
plication to the Supreme Court may be admitted to the bar. There 
are no notaries in this Canton. Officials of the court attend to the 
certification of documents. 

' ORISONS. 

The chief court in this Canton is the cantonal court. It acts as a 
court of appeal in litigation exceeding 1,500 francs ^$289.50), The 
county courts are chosen by the people and pass on. claims from 600 to 
1,500 francs. The exercise of the legal profession is free. 

LUCERNE. 

The Canton of Lucerne has the following tribunals in connection 
with commercial litigation: Supreme Court, consisting of 1 presi- 
dent, 9 other members, and 10 substitutes, chosen by the Council of 
the Canton. It has supreme jurisdiction and appellate powers in 
civil litigation exceeding 300 francs in value. It has three chambers, 
one having oversight over general jurisprudence, another over debts 
and insolvencies, the third being concerned with criminal law. It 
has district courts for each district, composed of 7 judges and 6 sub- 
stitutes, which pass on claims f rom^ 200 to 500 francs, the presidents 
acting as individual judges in minor claims (50 to 200 francs). 
There are also 91 justices of the peace, with jurisdiction limited to 
conciliation proceedings and to causes involving not more than 50 
francs, and debt-recovery officers. Admission to the bar depends on 
the passing of an examination. 

NEUCHATEL. 

In this French-speaking Canton the principal court is the cantonal 
tribunal, composed of five permanent judges, with the presidents of 
the district or county courts acting as substitutes. The cantonal 
tribunal has charge of all matters in which the district or county 
courts are not sufficiently competent. It has likewise supreme over- 
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sight over all judiciary oflScials in the Canton. Several other func- 
tions are ascribed to this tribunal by law, among which the following 
may be mentioned : The validation of foreign judgments, the Rant- 
ing of divorces, and the approval of amicable settlements of insol- 
vency matters. 

There are six county or district courts in the Canton of Neuchatel, 
the principal being at Neuchatel and Chaux-de-Fonds, the well- 
known center of the watchmaking industry. The county courts are 
composed of a president, an associate, and a clerk, who in this in- 
stance is somewhat of a law officer rather than a court clerk in the 
American sense of the word. The county courts have jurisdiction 
over cases in which justices of the peace are not competent, and the 
president decides whether a case should go up to the cantonal tri- 
bunal. 

In the six prominent towns of the Canton are also justice of the 
peace courts, presided over by a justice, with two associates, who act 
as substitutes in case of necessity. Cases involving 200 to 500 francs 
($38.60 to $96.50) come before the justice of peace. Three members 
of the cantonal tribunal act as a court of civil appeals against the 
decisions of county courts and justices of the peace. 

Notaries are jDublic officers appointed by the Council on the passing 
of an examination. Numerous collection agents, whose standing is 
entirely unofficial, are in business in this Canton. As a section of the 
cantonal department of justice, a special bureau has charge of the 
commercial register and of bankruptcy matters. 

ST. GALL. 

The Canton of St. Gall maintains particularly active commercial 
relations with the United States. The department of justice of St. 
Gall maintains a bureau for registering business firms trading in the 
Canton. The judicial functions are exercised by the fcnlowing 
officials and institutions : 

The Canton is divided into 93 communes, each of which elects a 
mediator or arbiter for a period of three years. The arbiter has the 
double function of an official charged with bringing about amicable 
settlements and of a judge for deciding cases not involving more than 
25 francs ($4.83). This is the lowest court of the Canton. 

The Canton is likewise divided into 15 districts, in each of which 
a district or county court is established as immediately superior to 
the jurisdiction of the communal arbiters. These courts are com- 
posed of judges elected by the people, generally seven in number, 
with four associates. The judges elect their own president. The 
county court decides in all cases involving not more than 500 francs 
($96.50)^ with the right by the losing party to ai)peal to the recourse 
commission of the cantonal court. The appeal lies for error in law. 
The district courts have also jurisdiction in matters exceeding 500 
francs, with unrestricted apjjeal to the cantonal court. 

A committee of three district court judges acts as a court of appeals 
where the claim does not exceed 200 francs ($38.60). 

The president of the district court as an individual justice may 
grant injunctions or issue orders in collection and bankruptcy cases. 

The Council of the Canton appoints nine judges to form the 
cantonal court, in which the district presidents act as substitutes. 
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The cantonal court acts as a court of appeal and likewise has charge 
of certain litigation assigned to it by Federal legislation. It has in 
addition the supreme control of judicial officers of the Canton and 
admits lawyers to the bar. 

The Council also appoints the members of the court of cassation, 
which has the right of quashing judgments of the cantonal court. 

Cases* involving not more than 500 francs and relating especially 
to the embroidery industry come before the special embroidery- 
industry court, the members of which are appointed by the cantonal 
court from specialists in the embroidery industry. The court con- 
sists of a president, a vice president (both members of the cantonal 
court), 3 merchants, 2 manufacturers, 4 independent embroidery 
makers, 3 embroidery workers, and 3 specialists at large. 

There are no notaries in the Canton of St. Gall.^ Admission to 
the bar depends upon the passing of cantonal examinations. Each 
district court has charge of insolvency matters within its limits. A 
commission of the cantonal court has supreme control of bankruptcy 
proceedings. 

SCHAFFHAUSEN. 

The principal courts in this small Canton are the Supreme Court, 
the cantonal court, the district court, and the justice of the peace 
courts. Any one may practice the le^l profession without let or 
hindrance and without examination. There are no notaries in this 
Canton. 

SCHWYZ. 

The conditions in this small Canton are not very different from 
those prevailing in other minor Cantons of Switzerland. The judges 
are rarely trained in the law and the exercise of the legal profession, 
while dependent upon the granting of a license, is practically unre- 
stricted. The courts of the Canton are the cantonal court, district 
courts, and the arbiters. 

Notaries are appointed on the passing of an examination and are 
qualified to take charge of bankruptcy proceedings. 

SOLOTHURN, 

The highest judicial court in this Canton is the Court of Cassation, 
charged with quashing of the judgment of other courts. The Su- 
preme Court acts as a court of appeals in all civil cases in which an 
appeal is allowed and has the supreme control of judicial officers. 

There are five districts, each having a district court. The president 
of the district court acts also as an individual justice. There are 132 
justices of the peace in the Canton. 

Lawyers must pass an examination, furnish a bond, and may act 
as notaries. The Supreme Court also grants special notarial licenses. 
Court clerks must have either a lawyer's or a notary's license. The 
court clerk is authorized to act in bankruptcy matters. In addition 
to the lawyers, any Swiss citizen having a power of attome^r can 
plead in the courts of this Canton, 
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TESSIN, 

This is an Italian-speaking Canton. The principal court is the 
Court of Appeals, composed of seven members elected by popular 
vote. The Court of Appeals sits in Lugano. It has a section for 
bankruptcy matters and another for quashing judgments of civil 
courts. 

There are eight districts in this Canton, and for each a pretor is 
elected, whose position is similar to that of a district judge. There 
are also 38 ju/stices of the peace. 

Lawyers act also as notaries and must be graduates of a Swiss 
university who have passed special examination. Bankruptcy offi- 
cials are found in each of the eight districts of the Canton. % 

THURGAU. 

The judiciary of Thurgau is very similar to the system prevailing 
in most of the minor German-speaking Cantons of Switzerland. It 
has a Supreme Court of seven members appointed by the Cantonal 
Council. This acts as a court of appeals and has the control of all 
judges. A recourse commission of the Supreme Court has final ap- 
pellate powers in cases of minor importance. There are district 
courts in each of the eight districts, the presidents of which act also 
as individual justices in certain minor cases. Justices of the peace 
act in each township. 

Lawyers are admitted to the bar after passing an examination but 
nee^i not be graduates of a college. Notaries are elected by the peo- 
ple and are charged merely with certifying documents. Each dis- 
tricts court acts as a bankruptcy court. 

UNTERWALDEN AND URI. 

The conditions in Unterwalden are very similar to those prevailing 
in the Canton of Thurgan. The Canton is composed of two half 
Cantons, namely, Oberwalden and Nidwalden, with a combined 
population of a little over 30,000. 

Uri is a small Canton with conditions not very different from 
those prevailing in Unterwalden and Thurgau. 

VALAIS. 

This is a French-speaking Canton with a judicial system similar 
to that described in connection with other French Cantons. The 
principal court is the cantonal tribunal, which acts as a court of ap- 

5eals and of cassation. It has a section for conflicts of authority, 
'here are four district courts, the presidents of which act as in- 
dividual judges in certain minor claims. There are a number of 
tribunal judges corresponding to justices of the peace in other Can- 
tons. Lawyers must be Swiss citizens passing an examination before 
a special commission and have the sole right of representing their 
litigants before the courts of the Canton. Notaries are pubuc offi- 
cers who must have completed certain prescribed university courses. 

6118'— 17 3 
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District courts are charged with bankruptcy matters and there are 
also special bankruptcy commissioners appointed by the cantonal 
tribunal. 

VAtJD. 

This is one of the more important Canton* of Switzerland and 
includes the city of Lausanne, which is the seat of the Federal Su- 
preme Court. French is the language spoken in all of Vaud. 

The principal court is the cantonal tribunal. There is a district 
court in each of the 19 districts, as well as a justice of the peace court 
in each of the 60 townships. 

The cantonal tribunal is composed of nine members and five sub • 
stitutes, lippointed by the Cantonal Council for four years. In addi- 
tion to the usual functions of the supreme courts of the Swiss Can- 
tons, as described above, the Supreme Court of the Canton of Vaud 
has charge of the commercial register. It has a section for recourse, a 
civil section acting as a court of appeals in civil cases, and a bank- 
ruptcy section. 

The district courts have the usual functions of the Swiss district 
courts. This is also true of the justice of the peace courts, which do 
not essentially differ from the justice of the peace courts in other 
Cantons. 

Admission to the bar is governed by strict regulations and is open 
to Swiss citizens passing an examination after a prescribed course 
of university study. Persons may receive a license as solicitors after 
an examination, and may represent parties before courts but with- * 
out the right to plead. Notaries are public officers, and the office of 
notary is not compatible with the exercise of the profession of law. 

ZUG. 

This is a small Canton with a court system similar to that prevail- 
ing in other small German-speaking Cantons. Anyone can plead be- 
fore the courts; that is, anyone may practice law without let or 
hindrance. There are here no notaries. 

ZURICH. 

The court system of the Canton of Zurich^ which is one of the 
most important Cantons of Switzerland, has already been referred to. 
It may be repeated that it consists, as far as commercial litigation is 
concerned, of a Court of Cassation, before which the judgments of 
the Supreme Court and the commercial court come for revision; a 
Supreme Court of 15 members, which acts as a court of appeal, or as 
a court of revision in cases where no appeal may be had against the 
decision^ of district courts, and as a court of revision in bankruptcy 
matters; a commercial court, consisting of two members of the 
Supreme Court and five merchants, which handles cases between 
firms and individuals entered in the commercial register; 11 district 
courts chosen by the people; and a number of justice of the peace 
courts. 

Lawyers must pass an examination for admission to the bar and 
are under the supervision of the Supreme Court Law agents prac- 
tice freely without admission to the bar. 



COMMEBOIAL LAWS OF SWITZEBLAND. 19 

The notaries in this Canton are chosen by the people and are pub- 
lic clerks rather than notaries in the sense understood in America. 
Each notarial district is also a district for bankruptcy jurisdiction. 
A special cantonal bureau supervises the functions of notaries and 
of bankruptcy officers. 

CANTONAIi AND FEDEBAL BAR ASSOCIATIONS. 

The somewhat confused regulations with regard to the practice 
of law in Switzerland have led the lawyers, in many of the Can- 
tons and throughout the country, to form associations before which 
cases of dissatisfaction with the services of individual lawyers may 
be brought. Among these associations the principal is the Swiss 
Federation of Lawyers, and there are bar associations in Zurich, 
Berne, Lucerne, Geneva, Basel, Vaud, St. Gall, Valais, Fribourg, 
and in several other Cantons. 

COMMERCIAL REGISTER AND TRADE NAMES. 

Reference: 

Swiss Code of OWigations, arts 859-876. 
Bibliography: 

Chenevard : Concurrence D61oyale» vol. 1, pp. 70 et seq. 

In each Canton there is a commercial register for the registra- 
tions prescribed by the Code of Obligations or by other Federal 
laws. 

The authorities charged with the tenure and supervision of the 
commercial register are designated by the cantonal laws. Each Can- 
ton is free to institute special registers by districts and to confer the 
tenure and supervision thereof upon special officers. 

The Federal Council prescribes by regulations the organization, 
tenure, and control of the commercial registers, the procedure to be 
followed in the matter of registrations, the fees to be paid, the pro- 
cedure for appeal, and the organization of the Official Journal of 
Commerce. 

Every person capable of contracting has the right to have himself 
registered in the commercial register of the place where he lives. 

Every person who carries on business imaer a special trade name 
or style has the right to register such name on the commercial reg- 
ister of the place where he has his principal establishment, and 
wherever he has branches, provided he is registered at the principal 
place. 

Every person who carries on business, operates a factory, or ex- 
ercises in a commercial way any industry whatever, is bound to reg- 
ister himself on the register of the place of his principal establlsn- 
ment and wherever he has a branch. 

In all registrations the Christian names in full, residence, place of 
birth, and m the case of foreigners,' nationality, must be added when- 
ever any surname is inscribed; and the occupation of the members 
of boards of directors or similar bodies must also be stated. 

When a house ceases to exist or is transferred to a third party, the 
former head thereof, or if he is dead, his heirs, must demand the 
cancellation of the registration. 
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Every modification referring to the facts, inscription whereof is 
ordered on the commercial register, is likewise subject to registra- 
tion. 

Eegistrations on the commercial register must be published in full 
and without delay in the Official Journal of Commerce. 

Whoever omits to make an inscription which he is bound to make 
is responsible for all damages that may result from such omission. 

When the persons themselves are under the law obligated to pro- 
ceed to the registration, a fine of 10 to 500 francs ($1.93 to $96.50) 
must be imposed in case of failure, by the officer in charge of the 
registry. 

When a person, firm, or company is bound to have him or itself 
registered on the register and fails so to do, the registrar must do so 
ex propio motu or on request of a third person. 

FORM OF TRADE NAME OR STYLE. 

Whoever is alone at the head of a house, without having, a general 
or special partner, can not adopt as his trade name or style any but 
his lamily name, with or without a Christian name. He must add 
nothing thereto which indicates a partnership or corporation, but 
it is permissible to add other indications of a nature to designate 
more precisely his person or the nature of his business. 

When a trade name or style is registered on the commercial reg- 
ister it can not be used in the same locality by anyone else, even if 
he personally bears the same name. In such a case the second person 
must add something to his name which clearly distinguishes him 
from the style already registered. 

The name or style of a general partnership must include the names 
of all the partners, or at least the name of one with an addition indi- 
cating the existence of a partnership. 

The name or style of a special partnership must include the name 
of at least one of the general partners, with an addition indicating 
the existence of a partnership. 

The name or style of a general or special partnership must contain 
no name other than that of the general partners, nor can it charac- 
terize itself as a stock corporation, even though the partnership 
capital be, in whole or in part, divided into shares. When a partner 
in a special or general partnership ceases to be a member of the firm 
his name can not be continued in the firm name, even with his consent 
or that of his heirs. 

The foregoing provisions as to firm name apply to the successor 
of an existing establishment. He may, however, indicate in his style 
to ^^hom he succeeds, if he is expressly or impliedly authorized by 
his predecessor or the^heirs of his predecessor. 

When the style of an individual, firm, or corporation has been reg- 
istered on the register and published in the Official Journal of Com- 
merce, no other person has the right to use it. The lawful owner 
of the name can enjoin any other person from using it and sue him 
for damages. . 

The object of the foregoing provisions of the Code of Obligations 
is to enable anyone to tell at a glance and without hesitation whether 
he is dealing with an individual, a partnership, or a company. The 
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courts recognize, however, that the use of an individual name — e. g., 
* Veuve de Jean W." — does not exclude the possibility of there being 
partners interested. (Arrets Trib. Fed., XXVI*, p. 536, c. 3.) 

By ordinance of November 21, 1916 (Recueil des lois Suisses No. 
56, Nov. 22, 1916), which went into effect December 1, 1916, terri- 
torial and national designations, such as " Swiss," " Zurich," and 
others, are not admissible in a trade name or style unless the contents 
are true and not susceptible of misleading. The Federal Bureau of 
the Commercial Register, consulting with the Bureau of Conunerce, 
passes on the admissibility of such aesignations. Additions to indi- 
vidual and partnership names may only follow, not precede, the 
name. 

COURT DECISIONS ON TRADE NAMES. 

Under article 867, permitting an adjunct to the registered name, 
a firm that had added to its name " Zement- und Kalkwerke Liesberg *' 
was entitled to a decree compelling defendant "Portland Zement 
Fabrik Liesberg, A. G.," to modify its name. The adjunct, how- 
ever, must be substantially true and a mere " puff " is not permitted, 
e. g., "le plus grand commerce de soldes en Suisse" was ordered 
canceled. (Feuille Fed., 1906, V, p. 612,) 

Although under article 873 stock corporations and cooperative 
societies can not adopt the name of a living person, in practice, how- 
ever, such use is in certain cases tolerated, especially where a, partner- 
ship name is adopted for a corporation into which it is transformed. 

The Basel authorities having refused in such a case to register, 
applying article 873 strictly, the Federal Council on appeal author- 
ized the inscription of " Societe Anonyme Alb. Buss et Cie.," the 
former firm being "Alb. Buss et Cie.," and held the article was not to 
be interpreted literally and strictly and that it did not prevent the 
conservation of a firm name of established value upon its incorpo- 
ration, but that article 874 should be liberally applied to such a case. 
The court said : 

Hence article 874 restricts tlie effect of article 873, so that if there is a sno- 
cession from one to the other the names of living persons can figure in the 
corporate name, provided it clearly appear in such name that the new organi- 
zation is a corporation. 

But where there is no succession the use of a living person's name 
will not be tolerated ; hence Francke & Co., Paul Kingier, and Brup- 
bacher, all printers at Zurich, were not allowed to merge and incor- 
porate under the name " Francke, Kingier et Brupbacher. S. A." 

The courts had decided that a trade name in two or more languages, 
national or foreign, can be registered, and an ordinance of May 6, 
1890, confirmed the practice. 

REGISTRATION OF FOREIGN BRANCH HOUSES. 

On or before the 1st of July of each year there must be filed in the 
registry oflBce a list of all the members of the managing board of 
stock companies, boards of supervision of limited partnership asso- 
ciations, and boards of directors and boards of supervision of foreign 
juristic persons having a branch in Switzerland, the list to be signed 
by the president. Such list must contain the surname and first name. 
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place of birth, and, in the case of foreigners, nationality, occupation^ 
and residence of each member of the board. These lists are public 
records, which can be consulted without charge and certified copies 
obtained for a nominal fee. 

ESTABLISHING A BRANCH OFFICE IN SWITZERLAND. 

American business firms may establish branch offices in Switzer- 
land without any special formalities. They must merely apply for 
registration in the commercial register, which is granted without 
trouble, and under the same requirement as for Swiss firms, regis- 
tering and publishing all details concerning organization, capital ^ 
and management which may be of importance to creditors and other 
third parties. A foreign company which has been legally incor- 
porated in its own count^ is governed by its certificate ol incorpora- 
tion and by-laws (memorandum and articles of association), these- 
being recognized by Swiss law, provided certified copies are filed 
in the register. The names and signatures of persons authorized 
to act or sign in Switzerland on behalf of a foreign firm or com- 
pany must 1^ filed. 

Branches of American concerns are taxed in the same manner as 
Swiss firms. Tax regulations differ from Canton to Canton, but only 
such capital as actually is invested in Switzerland forms the basis 
of taxation. The home capital and assets of a foreign firm with a 
Swiss branch are not subject to taxation. 

ANTITRUST LAWS. 

Bibliography: 
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There is no antitrust legislation in Switzerland. On the contrary, 
contracts and combinations in restraint of trade or competition 
among the contracting parties are valid, and free scope is given to 
even monopolistic combinations, provided the rules as to unfair com- 
petition are not violated. For instance, conspiracy to injure com- 
petitors or drive them out of business would constitute "unfair 
competition " and would be suppressed. 

Among the specific purposes of combinations or associations which, 
have been recognized by the courts and administrative officials as 
lawful may be mentioned the following: 

Price control, whether by fixing a minimum price or a sole selling^ 
price. But the combination must not try to force nonmembers to- 
abide by the prices. It is lawful, however, for the combination or 
its members to refuse to deal with producers who will not agree to 
refrain from delivery or selling to those not adhering to the price^ 
Price control is lawful even if the article be one of prime necessity,* 
such as bread ; but not if exaggerated prices are artificially fixed. 

Agreements as to conditions of sale (discounts, terms of credit^ 
and the like). 

Limitation or curtailment of production. 



^Special legislation to the contrary, howeyer* has heeu enacted during the war. 
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Division of territory and restrictions to specified localities. 

Collective purchasing. 

Central bureaus for administration or sales and common market- 
ing agencies in general. 

Kegulating relations with employees as to salaries and terms of 
employment, labor and factory conditions, and the like. 

Joint action against customers, boycotts, and blacklists. Some de- 
cisions, however, restrict the validity of these methods to their use 
as a means of defense, holding they must not be used as a weapon of 
attack against competitors. 

Naturally what is lawful for a combination is lawful for an in- 
dividual manufacturer or dealer. He can in general impose such re- 
strictions as he pleases upon his customers, such as restricting terri- 
tory, exacting agreements not to sell competing goods, fixing prices. 
The extent to which the courts will go is shown by a case where the 
Federal Tribunal, at the instance of an English plaintiff, upheld as 
valid, and awarded, heavy penal damages imposed by a contract not 
to resell iodine below a fixed price. 

CONTRACTS OF EMPLOYMENT. 

In addition to the general precepts of the codes prohibiting or re- 
ferring to agreements which are unlawful or repugnant to good 
morals ^Civil Code, art. 27; Code of Obligations, arts. 19, 20, 163, 
230, 326), the Code of Obligations contains some important regula- 
tions as to restricting competition in contracts of emplo^ent. By 
article 356, a prohibition against competition after leaving the em- 
ployment is only lawful if the employee can cause substantial damage 
to the employer by making a prcmt out of his acquaintance with the 
clientele or knowledge of tne secrets of the business; and such a pro- 
hibition is always void if the employee was a minor at the time of 
making the contract. Such a prohibition again can only limit the 
kind of business, the length of time, and the radius of place to a 
degree commensurate with the circumstances, and it must never be 
of a nature to compromise inequitably the economic future of the 
employee (art. 357). What is a reasonable time limitation de- 
pends on the nature of the case; limitations ranging from 2 to 10 
years have been upheld. The prohibition or limitation is valid only 
if in writing and ceases if the employer no longer has a real interest 
in its maintenance. 

Contracts in restraint of competition, if unlimited as to locality, in 
case of the sale of a business, or, in partnership articles, to take effect 
on dissolution, are generally unlawful. 

UNFAIR COMPETITION AND COMMERCIAL FRAUDS. 
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There is no Federal law dealing specifically with unfafr compe- 
tition, but several articles of the Code of Obligations (arts. 41, 42, 44, 
48, and 49) and the provisions as to commercial names (arts. 865- 
876), of the laws of trade-marks (Sept. 26, 1890; regulations, Apr. 
7, 1891), patents (June 27, 1907), artistic and literary property 
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(Apr. 23, 1883), and on trade in food products and other usual ar- 
ticles (Dec, 8, 1905; rules and ordinances, Jan. 29, 1909, Dec. 9, 
1912, Jan. 24, 1913; decree of May 8, 1914) bear on the subject. 

Article 48 of the Code of Obligations is especially important and 
forms the basis of a rapidly enlarging protection furnished by court 
decisions. This article, which is new, is as follows : 

Whoever as a result of false publications or of other practices contrary to 
good faith is disturbed in his business clientele or threatened in the possession 
thereof can demand cessation of these business practices and in case of fault 
compensation for the injury. 

The Federal Council expressly declared that this article is declara- 
tory of the existing law and not intended to innovate. Nevertheless, 
the Federal Tribunal of late has been showing itself more independ- 
ent and severe. While formerly complaints which could form the 
basis of a criminal action were held not to give a civil remedy, to- 
day the practice has been modified and now admits that in such cases 
article 48 gives protection. The remedies are injunction and suits 
for damages. 

Nearly all Swiss merchants agree, however, that the present laws 
or the judicial interpretation of them, are insufficient to combat fully 
the evils of unfair competition. For a suit based on article 48 to 
prosper the following elements must unite, defect in strict proof of 
any of them rendering the action useless: (1) Proof of damages, 
(2) caused illegally, (3) by the wrongful acts of the defendant, (4) 
direct causal connection between the illegal act and the damages, 
and (5) the possibility of an act of competition, i. e., that the de- 
fendant's establishment is sufficiently near to the plaintiflf's so that 
one could win away the clientele of the other. 

INFRINGEMENT OF PATENTS. 

The judgments of the courts are sometimes most unusual. In one 
case the Federal Tribunal found the defendant guilty of infringing 
the plaintiff's patent and that thereby he had made a profit of at 
least 600,000 francs. The court, however, in awarding damages, 
deducted therefrom the profit he could have made if he had not used 
the infringed patent but had manufactured and sold another type 
of the product, and arguing that as he was a man of great aptitude 
and ability, he would have made a great deal of money anyway, 
allowed the plaintiff only 300,000 francs. (Ai^ets trib. Fed. 
XXXV^, p. 662, c. 13.) In another case, arguing similarly, of 
proven profits of 4,000 francs, the court made the defendant pay only 
1,000 francs. (Id., XXXVP, p. 603, c. 3.) 

The Federal Tribunal, which formerly held that corporations and 
other juristic persons could not sue for trade libel, etc., has reversed 
itself, and they now can sue in general for all causes of action for 
which an individual could have redress, except of course those neces- 
sarily requiring a physical personality. (Chenevard, p. 631 et seq., 
citing Arrets Trib. Fed. XXXI^, p. 246, c. 4.) 

MARKING OF FOOD PRCtf)UCTS. 

The laws and ordinances on food products, in addition to pro- 
visions as to purity, contain provisions making a statement of origin 
obligatory for certain foreign products, and prohibiting the use of 
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names, designations, and marks calculated to or which might give 
rise to deception, whether registered as trade-marks or not. Strik- 
ing imaginary names must not be more conspicuous on the goods or 
their containers than required descriptive designations. The false 
use of the name of a locality with a special reputation, whether Swiss 
or foreign, is prohibited; but there are often technical legal diflS- 
culties in the way of effective enforcement. 

A Federal law of March 7, 1912, prohibits artificial wines and 
cider. 

CANTONAL LAWS. 

Several Cantons have enacted special laws against unfair compe- 
tition (Basel City, Oct. 11, 1900; Neuchatel,^ Apr. 27, 1904; Zurich,^ 
Jan. 29. 1911; Aargau,^ Mar. 24, 1911), or police laws on commerce 
(Vaud, May 5, 1899; Fribourg, Nov. 29, 1900; Lucerne, Jan. 30, 1912, 
replacing its former law against unfair competition of Nov. 26, 
1900), or laws regulating markets and retail sales (Appenzell, Gri- 
sons, St. Gall, Schaffhausen, Schwyz, Solothurn, Thurgau), or have 
incorporated provisions on the subject in their penal codes. 

These provisions are widely divergent, but in general prohibit 
fraudulent advertising, refusal to sell goods at the prices advertised, 
disparagement of competitors, and betrayal of business and trade 
secrets, or regulate markets, auctions and retail sales, closing-out and 
liquidating sales in general, and providing more or less completely 
against frauds as to quality of merchandise. 

In the preparation of advertising matter for use in Switzerland, 
great care must be taken to avoid misleading statements; otherwise 
the advertiser may render himself amenable to the cantonal laws. 

PROTECTION OF TRADE NAMES AND TRADE-MARKS. 

Bibliography: 
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The protection enjoyed in Switzerland by a trade name, as dis- 
tinct from a trade-mark on goods, is purely civil ; there are no crim- 
inal sanctions. 

Article 8 of the International Convention of Paris (1883), main- 
tained in the conventions of Madrid (1891), Brussels (1900), and 
Washington (1911), that the trade name shall be protected in all the 
countries of the union without the obligation of filing, has been held 
by the Swiss courts to be subordinate to article 2 of the convention 
and to give no greater rights to foreigners than to Swiss citizens. 
A judgment of July 7, 1911 (Arrets Trib. Fed. XXXVII^ p. 374, c. 
2) , is, however, in contradiction with that rule. The court said : 

It Is immaterial that the trade name of the plaintiff is not in conformity with 
the prescriptions of the Swiss law ; the plaintiff is a foreign house and it has 
always been admitted that the choice of a trade name is governed by the law 
of the country where the house has its principal place of business, and conse- 
quently a trade name valid by the law of that country is valid in Switzerland, 
even if contrary to the provi^ons of the Code of Obligations. It can not be 
otherwise unless the name has been chosen for the purpose of evading the pro- 
visions of the Swiss law. 

^Full abstracts of these laws may be found In Trust Laws and Unfair Competitioii 
(Davies), pp. 615, 620. 
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In another judgment between the same parties (id. XXXVII*, 
p. 379) the court more precisely on the latter point said: 

Even if, on principle, by article 8 of the International Convention of Paris, 
the trade name is protected in all the countries of the union, it Is evident the 
plaintiff can not claim such protection in order to continue unfair competition 
against the adverse party. 

Fortunately, Switzerland is not one of those countries where trade- 
marks can be pirated and the creator of a mark be levied on for black- 
mail in order to use it because some one else has got ahead of him in 
registering it. The first user and real owner of a trade-mark, al- 
though a foreigner, will not be deprived of his property rights even 
if the trade-mark has been registered by some one else in Switzer- 
land (1 Chenevard, p. 259) . Conversely it has been held by the Swiss 
Federal courts that marks which are open to anyone to use in a neigh- 
boring foreign country can not become exclusive property in Swit- 
zerland (id., pp. 187, 188) ; but descriptive words in a foreign lan- 
guage (e. g., in English), although designating the product to which 
they are applied, which could not give rise if in French or German 
to an exclusive property right, may be properly filed as a trade-mark 
in Switzerland (id., p. 188). 

The commercial use of the Red Cross is prohibited bv law of April 
14, 1910. 

POWERS OF ATTORNEY. 

Bibliography: 
Meili : Der Zivil- und Straf-Prozess des Kantons Zurich u. des Bundes (1882). 

Powers of attorney are required under the Federal and cantonal 
laws of Switzerland and are demanded by Swiss lawyers representing 
foreign litigants. No particular form is prescribed by law, but the 
power of attorney should specify clearly the intention of the donor, 
the subject matter involved, the names of the parties, including that 
of the donee of the powers, and the time and place of its execution. 
If exequted on behalf of a corporation or other juristic person, it 
should show the authority of the person signing it, and his signature 
should be properly legalized. 

It is advisable, therefore, where a power of attorney is executed on 
behalf of a partnership or body corporate, to have the notary public 
or a Swiss consul, who legalizes the signature of the person or per- 
sons executing it, certify that he has seen the articles of partnership 
or the by-laws of the corporation, as the case may be, and that the 
person or persons signing are duly authorized to execute the power 
m the firm or corporate name and that such execution is binding 
thereon. This may also be accomplished by including a recital oi 
these facts as to the authority of the person or persons signing it in 
the power or letter of attorney. 

If the case may require it, the power of attorney should be exe- 
cuted in duplicate or triplicate and should be acknowledged before 
a Swiss consul or before a notary public, and the latter's signature, 
or else the signature of the county clerk certifying to the genuineness 
of the notary's signature, should be legalized by a Swiss consul. 

Blank powers of attorney may be procured from Swiss attorneys. 
A general power of attorney will suffice for mere collections, but a 
special power of attorney is recommended for court proceedings. 
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The following may be used as a guide in the preparation of an ordi- 
nary power of attorney : 

I, the undersigned, for me and for my legal successors, hereby constitute 
X. Y. my attorney in fact, with full power of substitution and revocation, hereby 
authorizing him to represent me in a manner legally binding upon me in regard 
to all things touching which representation by an attorney in fact is by law 
permissible. And more especially my attorney in fact is hereby empowered to 
represent me and act for me in all matters touching the estate of the late John 
Doe, to represent me as plaintiff or defendant, to conclude compromises or set- 
tlements, to receive all moneys coming to me and to receipt therefor, and to do 
all acts in connection therewith according to his discretion. 

PARTNERSHIPS AND CORPORATIONS UNDER SWISS FEDERAL 

LAW. 

The Code of Obligations recognizes six kinds of business associa- 
tion : 

1. The simple partnership (Einfache-gesellschaft; societe simple)/ 

2. The general partnership (KoUektiv-gesellschaf t ; societe en nom 
coUectif). 

3. The limited partnership (Kommandit-gesellschaft; societe en 
commandite). 

4. The stock corporation (Aktien-gesellschaft; societe anonyme 
ou par actions) . 

5. Limited partnership associations (Kommandit-aktien-gesell-^ 
schaf t ; societes en commandite par action) . 

6. The cooperative society (Genossenschaften; societe cooperative). 

SIMPLE PARTNERSHIPS. 

Reference: 
Swiss Code of Obligations, arts. 530 et seq. 

The association (societe) is a simple partnership when it does not 
present the distinctive characteristics of one of the other kinds of asso- 
ciations (societfe) governed by the law. 

All the partners have the right of management, unless thp partner- 
ship articles or a decision of the partnership have conferred such 
right exclusively on one or more of them, or on third parties. 

The unanimous consent of the partners is necessary to appoint a 
general attorney (mandataire) or to proceed to juridical acts ex- 
ceeding the ordmary operations of the firm, unless delay be perilous. 

The partner who deals with a third party for the account of the 
firm, but in his own personal name, becomes alone the debtor or 
creditor of such third person. WJien a partner deals with a third 
person in the name of the firm or of all the partners, the other part- 
ners do not become debtors or creditors of the third person, except 
in conformity with the rules relating to agency (representation). 

A partner is presumed to have the right to represent the firm or 
all the partners in dealing with third parties when he is intrusted 
with the management. 

The partners are ordinarily liable in solido for partnership obliga- 
tions, but the creditors of an individual partner can, unless there be 
a contrary provision in the partnership articles, only exercise their 
rights against his share in the liquidation. 

In addition to the usual causes of termination, a partnership ter- 
minates by levy of execution against an individual partner's share in 
the liquidation or his failure. 
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GENERAL PARTNERSHIPS. 

Reference: 

Swiss Code of Obligations, arts. 552 et seq. 

The simple partnership corresponds more closely to the common- 
law conception of a partnership, which does not recognize the part- 
nership as a legal entity. 

The general or collective partnership, on the other hand, does con- 
stitute a legal entity, with a juristic personality separate and distinct 
from that of the partners, as in the familiar case with us of a corpora- 
tion. A collective partnership has a firm name or style, and the 
liability of the partners is unlimited. 

The partners are required to inscribe themselves on the commer- 
cial register as a collective partnership, and any association, though 
not organized for a commercial or industrial purpose, may become 
a^ collective partnership by inscribing itself as such on the commer- 
cial register. The inscription must be made at the seat of its busi- 
ness and must state the name and residence of each partner, the 
firm name and style, and its place of business, the date of commence- 
ment, and the partner or partners who alone are to represent the 
partnership. The firm signature and the signature of the partner 
or partners representing the firm must also be filed. 

The collective partnership under its own name becomes debtor and 
creditor, sues and is suedj and acquires property, even real estate. 

If the commercial register does not contain an express limitation 
on the power of the partners, third parties may presume that each 
partner has the right to act in the name of the firm. 

If a partner is authorized to represent the firm his authority to 
bind the firm is unlimited so far as third parties are concerned, ex- 
cept where the commercial register shows that the firm is not to be 
bound except by the joint signature of several partners. The firm is 
bound for firm contracts and actions, even though not made or taken 
in the name of the firm. The partners are all liable in solido and to 
the full ext'ent of their property for the obligations of the firm. Any 
clause to the contrary is void as to third parties. But action can not 
be brought against an individual partner for a firm debt until after 
the firm is dissolved or collection proceedings against it have been 
in vain. 

Firm creditors are paid out of firm assets to the exclusion of per- 
sonal creditors of the partners, but if the firm assets are insufficient 
to pay firm debts the personal creditors can not exclude the firm 
debtors from the individual assets. Partners, in case of bankruptcy 
of the firm, can prove their claims against the partnership other than 
for capital. 

Personal creditors can not levy execution against firm assets ; their 
only recourse is against the interest of the partner in the "profits or 
in the part coming to him on liquidation. But they have a right, if 
not paid, to demand a dissolution upon six months' notice. The 
bankruptcy of a firm may be declared after dissolution if liquidation 
has not been completed. 

The dissolution of the firm, the retirement or exclusion of a part- 
ner, or the continuation of the business by one of the partners, or the 
continuation of the firm in any form after the expiration of the term 
for which it was organized must be inscribed in the commercial 
register. 
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LIMITED PARTNERSHIPS. 

Reference: 

Swiss Code of Obligations, arts. 591 et seq. 

Limited partnerships must be registered in the commercial register. 
There must be at least one partner generally liable without limit. 
The inscription in the register jnnst state the name and residence of 
each partner liable without limit ; the name and residence of each of 
the special partners and the amount of capital contributed by them ; 
the firm name and its place of business; the time of commencement. 
Tf the inscription is not made, the special partners are liable to third 
parties, as general partners, for obligations contracted prior to the 
inscription. 

The limited partnership, like the collective partnership, is treated 
as a legal entity. If a special partner transacts business for the 
partnership he becomes liable as a general partner for the obligations 
resulting from the business so transacted. He is also liable if his 
name is used in the firm name or style ; nor must his capital contri- 
butions suffer any diminution unless registered. 

STOCK COMPANIES. 

Reference: 

Swiss Code of Obligations, arts. 612 et seq. 

The shareholders are not liable for the company's debts. Shares 
may be issued either to bearer or in the name of the holder. 

The entire capital must be subscribed and at least 20 per cent 
X)aid in on each share, and such facts must be certified to by a stock- 
holders' meeting or over the signature of all shareholders. 

If shares are to be issued other than for cash, the articles of in- 
corporation or by-laws (statutes) must recite the transaction, and it 
must be approved at a stockholders' meeting after the capital has 
been subscribed by a vote of three-fourths of the shareholders, both 
in number and amount, each shareholder having only one vote. 

The original or a certified copy of the articles of incorporation and 
by-laws (usually drafted as a single instrument) must be sent to 
tne commercial registry for inscription, together with proof that the 
entire capital has been subscribed and at least 20 per cent paid in on 
each share; proof of the election of the officers (management) and 
auditors (KontroUstelle, control eurs) ; and proof that the law has 
been complied with where stock is issued other than for cash, and in 
regard to the shareholders' attestation as to the capital being sub- 
sc?ibed and 20 per cent paid in, and an extract published. 

The company acquires a legal personality only by inscription on 
the commercial register. Any shares issued prior thereto are void, 
and those causing them to be issued are jointly and severally liable 
for any damages suffered by holders hy reason of illegal issuance. 
The promoters or others who have acted in the name of the company 
prior to inscription are personally and in solido liable. Obligations 
expressly contracted in the name of the company to be formed (other 
than for contributions of property, etc.) may, however, be ratified 
within three months after inscription, and in such case the company 
alone is liable to the creditor. 

If the company has branches, it must be registered at each place 
where it has a branch. Every modification of the by-laws must be 
registered. 
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Companies are prohibited from acquiring their own shares, except 
in certain special cases. 

Stock or temporary certificates can not be issued to bearer until 
after 50 per cent of the par value has been paid thereon. Nor can 
the shareholder release himself from further liability for his unpaid 
stock by transfer thereof until 60 per cent has been paid in, and then 
only if the original articles permit it. 

The following are necessarily indispensable for every company: 
(1) The general meeting of shareholders; (2) directors (Verwaltung; 
administration) ; (3) auditors (controleurs) . There must be an an- 
nual meeting of shareholders; special meetings are obligatory on call 
of at least 10 per cent of the stock. 

The members of the board of directors or administration are 
elected for six years or more, but are subject to discharge by the 
shareholders; they must be shareholders. It is permissible for tiie 
directorate to consist either of a single person or of more than one. 

The by-laws may provide for delegation of the powers vested in 
the board of directors to committees, officers, and employees, but 
subject to recall at any time by the board. 

Every person authorized to bind the company must inscribe his 
si^ature in the commercial register, presenting the resolutions or 
other authority giving him the power; and any modifications must 
also be registered. 

If the assets are insufficient to meet liabilities the board of direc- 
tors must file a petition for bankruptcy. If the directors fail to 
file the petition for bankruptcy they would presumably render them- 
selves personally liable to creditors for any damages caused by their 
failure or neglect so to do. 

The shareholders must elect one or more auditors, who have the 
right to demand the production of all books and papers. When a 
company is dissolved the books must be kept, in a place designated 
by the registrar, for 10 years. 

The law prescribes strict rules in regard to the balance sheet to be 
presented to the shareholders (bilan-bilanz), so as to provide for its 
reliability ; for example, real estate and machinery mu^ not be valued 
at more than its cost and allowance made for depreciation, and the 
amount of insurance carried must be stated ; nor merchandise valued 
either at more than cost or market value; doubtful debts must be 
specified.^ 

LIMITED PARTNERSHIP ASSOCIATIONS. 

Reierence: 

Swiss Code of Obligations, art. 676. 

In limited partnership associations the capital is divided into 
shares, but there are one or more general partners, who are liable 
without limit to the creditors of the association and who alone man- 
age its affairs; they can not transfer their shares as long as they 
remain responsible to the company. 

The association must have a supervisory board (Aufsichtsrat; con- 
seil de surveillance) , to whom the managing partners are accountable 
and by whom they can be haled into court, notwithstanding a formal 
vote to the contrary by a stockholders' meeting. 
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COOPERATIVE SOCIETIES. 

Reference: 

Swiss Ck)de of <5bllgations, arts. 678 et seq. 

The co^^stitution and by-laws must be in writing and signed by 
at least seven members. 

In order to have a legal personality, cooperative societies must 
be registered in the commercial register. The registration is made 
by filing the constitution, with the signatures of the subscribers duly 
legalized, and their names and addresses; and the constitution or 
by-laws must set forth the name of the society, its seat and that of 
its branches, its objects, conditions required for the admission or 
withdrawal of members, the nature and amount of the contributions 
of the members, the mode of organization, management, and repre- 
sentation of the company, who is authorized to sign in its name, and 
the ascertainment and division of profits, if the society is organized 
for profit. Any modification of the by-laws must be registered and 
published. 

The by-laws or an abstract must be published in the Official Jour- 
nal of Commerce; the publication must contain the names and ad- 
dresses of the persons authorized to act for the society, and a state- 
ment, if the by-laws so provide, that the individual members are 
exempt from personal liability. 

If not so published, the members are liable in solido for the bal- 
ance of the debts of the society remaining unpaid in the event of its 
bankruptcy; action against the members must be taken within one 
year after the termination of the bankruptcy proceedings. This 
liability continues for two years following the registration in the. 
register of a member's withdrawal from membership, or the lapse 
of two years after the dissolution of the society without bankruptcy 
proceedings being instituted. 

The society must have one or more directors, who need not be 
members, who are the legal representatives of the society in court 
and in transactions with third parties ; their names must be inscribed 
in the register immediately after their election, and their signatures 
filed. The society may, in addition, have auditing or administrative 
committees (Auisichtsrat, comite de surveillance; Verwaltungsr^t, 
comit6 d' administration) . If the society is organized for profit, it 
must publish its annual balance sheet. 

Provisions for petition for bankruptcy and for the liability of the 
directors in case of failure to file a petition are similar to tnose for 
stock corporations. 

DEBT RECOVERY. 

Reference: * 

Swiss Code of ObUgations, arts. 859-880. 

Bundesgesetz tlber Schuldbetreibung u. Konkurs (vom 11 Apr., 1889) In 
Handelsgesetze des ErdbaUes, Vol. XII, Schweiz p. 150 et seq. 

It is advisable always in the case of claims against Swiss debtors 
to send the claim to a competent and recommended lawyer resident 
in the same Canton where the debtor is located, carefully avoiding 
the numerous collection bureaus scattered throughout Switzerland, 
It may be of interest, however, to detail the proceedings usual in the 
recovery of debts. 



32 COMMERCIAL LAWS OF SWITZERLAND. 

E^^ery Canton in Switzerland is divided into a number of debt- 
recovery districts, each of which is in charge of a debt-recovery 
officer. The cantonal authorities control the system, and the Federal 
authorities have the supreme oversight through the section for debt 
recovery of the Federal Court at Lausanne. The Federal oversight 
is limited to questions of right, whereas the cantonal control extends 
also to the manner of proceedings on the part of officials. The entire 
system is specifically Swiss and finds no counterpart in any other 
country. 

It is possible to send a claim to the debt-recovery officer having 
jurisdiction over the debtor's place of residence without employing 
the services of a lawyer. It is not even necessary to know the aame 
and the location of the debt-recovery officer, for a letter addressed 

to the debt- recovery officer in charge at (giving the debtor's 

place of residence) will be delivered by the Swiss post office to the 
proper official. (Address: "An das Betreibungsamt," or "Office des 
Faillites," the latter in the case of the French-speaking Cantons.) 

The claim must give the name and residence of the creditor, and, 
in the case of a foreign creditor, the domicile chosen by the latter in 
Switzerland. It is this requirement which makes the otherwise 
easy system somewhat impractical for a foreign creditor. The claim 
must include the name and the residence of the debtor, mention the 
sum due in Swiss currency, with data as to the rate of interest, the 
period for which the interest is demanded, and proofs of the claim, 
such as promissory notes, bills of exchange, purchase contract, or any 
letter of the debtor acknowledging the indebtedness. 

It makes a difference in proceedings whether or not the debtor is 
registered in the commercial register (see p. 19). Any person 
capable of concluding contracts and carrying on any kind of business 
or trade may have himself registered in the commercial reg'ster. 
Persons or firms carrying on a business involving a stock of at least 
2,000 francs ($386) or yielding an annual production of at least 
10,000 francs' ($1,930) are required to be registered. 

A person naay be registered in the commercial register as an indi- 
vidual owner of a firm, as a member of a copartnership, or 9S the 
personally liable member of a limited partnership. Firms may be 
registered as simple or general partnerships, limited partnerships, 
stock companies, limited partnership associations, or cooperative 
societies. 

All debt-recovery claims sent to the debt-recovery officers for col- 
lection against persons or firms registered in the commercial register 
render the debtor liable to insolvency proceedings if admitted but 
left unpaid. Debts incurred by individuals not entered in the 
commercial register lead to seizure of the debtor's chattels by the 
debt-recovery officer. 

COLLECTION THROUGH DEBT-RECOVERY OFFICERS. 

The debt-recovery officer delivers to the debtor an order of pay- 
ment on the basis of the claim submitted to him. The costs or the 
proceedings are to be borne by the creditor in advance. Swiss post- 
age stamps for the delivery of the order to pay, including the deliv- 
ery of a copy to the creditor, must be sent in advance. If the claim 
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is based on a draft or a promissory note, an accelerated action by 
the debt-recovery officer is applied. 

At a nominal sum, blanks printed in German, French, and Italian 
may be obtained in Switzerland for use in connection with the send- 
ing of claims to debt-recovery officers. 

The debtor, in an ordinary claim, receives the order to pay within 
20 days, or, if he disputes the claim, he can make a declaration to 
this effect within 10 days. At the expiration of the 10 days the 
creditor is advised whether the debtor has utilized this period of 
grace to state his objections, if he has failed to do so, the order 
of payment has become the creditor's valid title, and at the expira- 
tion of 20 days he can move the further prosecution of the debt- 
recovery proceedings. This motion must be made in writing and 
be accompanied by the costs, which are generally 2.50 francs (48 
cents) for claims up to 100 francs ($19.30) in value and 5 francs 
(97 cents) for those in excess. The motion to further prosecute the 
debt-recovery proceedings must be made within a year from the 
date of the delivery of the order of payment or it will expire by 
limitation. 

Further steps on the part of the debt-recovery official lead to 
insolvency proceedings against the debtor if he is registered in the 
commercial register, which is the case practically in every instance 
where American manufacturers or exporters are creditors of debtors 
in Switzerland. 

CLAIMS AGAINST INSOLVENT ESTATES. 

Before taking up the proceedings immediately following on the 
part of the debt-recovery officer, a reference may be made to Ameri- 
can creditors having claims against insolvent estates in Switzerland. 
In addition to being divided into debt-recovery districts, Switzer- 
land is also divided into bankruptcy districts (Konkursamt), each 
of which is in charge of a bankruptcy supervisor. The creditor 
who has a claim against an insolvent debtor must send his claim 
to the bankruptcy supervisor. There is no legal need of sending* 
this claim through a Swiss lawyer, but it is by far the wisest course 
to pursue. The creditor will then send all invoices, bills of exchange, 
promissory notes, ledger extracts, etc., following proof of claim to 
his Swiss attorney, instructing him to file the claim. If the debtor 
or the bankruptcy supervisor does not acknowledge the claim, suit 
must be instituted within 10 days from the attempt to file same. 
This is the reason why it is best to have a lawyer in Switzerland 
represent the American creditor. Even Swiss creditors rarely at- 
tempt to dispense with a lawyer's services in the handling of claims 
against insolvent debtors. American are treated exactly as Swiss 
creditors and are under no disadvantage. 

INSOLVENCY PROCEEDINGS. 

To return to the further proceedings on the part of the debt-recov- 
ery officer, the latter is obliged to repeat the demand for payment 
within three days from the receipt of the creditor's request to fur- 
ther prosecute the proceedings. 
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This time the demand for payment is accompanied by a threat of 
instituting bankruptcy proceedings against tne debtor, inasmucli 
as the debt-recovery officer c}uotes the original demand for payment, 
recites the fact that no objection has been lodged within the time 
limit provided by law, and informs the debtor that the creditor will 
be authorized to apply to the proper bankruptcy court for the ini- 
tiation of insolvency proceedings, if the debt'oe not satisfied within 
a further period of 20 days. The creditor receives a copy of this 
letter. At the creditor's request the bankruptcy court may be simul- 
taneously requested to demand from the debtor a complete statement 
of his assets and liabilities. 

Three days after the expiration of the 20-day period the bank- 
ruptcy court will institute insolvency proceedings, unless the debtor 
has been in the meanwhile permitted to file belated objections (for 
which a satisfactory ground must be stated to the court), or the 
debtor has in the meanwhile paid the indebtedness. The bankruptcy 
officials of the Canton may also decide, upon the receipt of satisfac- 
tory explanations by the debtor, to postpone the institution of in- 
solvency proceedings. 

The initiation of bankruptcy proceedings is communicated by the 
bankruptcy court to the bankruptcy officer of the district and to the 
keeper of the commercial register. Where the debt is based on a 
negotiable instrument the proceedings leading to insolvency declara- 
tions may be very much expedited. 

* , 

DISPUTED CLAIMS. 

The debtor has the right in ordinary debt-recovery proceedings to 
file his objections within 10 days from the receipt of the official order 
to pay the indebtedness. This makes it a disputed claim and neces- 
sitates a lawsuit in the courts. In orde.r to prevent the abuse of this 
power to stay proceedings by filing objections the creditor may file 
a demurrer and demand a decision within five days, provided he can 
bring forward immediate proofs of his claim which the debtor can 
not satisfactorily deny. 

In the case of claims based on negotiable instruments the period of 
grace given to the debtor to file his objections is reduced to five days, 
and his objections are sustained only if he proves that the amount 
of the note has already beea paid or that the note is forged or in- 
valid for some other reason. 

BANKRUPTCY PROCEEDINGS. 

Since bankruptcy proceedings resulting from actions taken by debt- 
recovery officers do not differ from those initiated for other acts of 
bankruptcy we may consider these proceedings generally without 
further reference to the specifically Swiss practice of debt recovery. 

Bankruptcy proceedings may be instituted against a debtor entered 
in the commercial register when he has suspended payments, when 
he has absconded, when he has committed fraudulent acts to the detri- 
ment of his creditors, when ?i request on his part for extension of time 
(a specifically Swiss practice, which will be treated below) has been 
denied by the court. 
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In the case of stock companies the Swiss law requires that as soon 
as the liabilities of the stock company are not fully covered by its 
assets the board of directors must inform the court of that fact, so 
that insolvency proceedings may be instituted or other measures 
taken by the court at its discretion. 

All of the assets of the debtor at the time of the institution of the 
insolvency proceedings, excepting certain privileged articles, form 
the bankrupt estate. Property on which there is a mortgage like- 
wise belongs to the estate, with the reservation of the mortgage credi- 
tor's preferential rights. 

Goods purchased by the bankrupt and not yet paid for must be 
returned to the sender if they arrive after the adjudication of bank- 
ruptcy, unless a third party had, in good faith, already acquired 
them from the debtor. 

The adjudication of bankruptcy immediately matures all claims 
against the estate. 

In case several debtors, jointly responsible for indebtedness, are 
declared bankrupt, the creditor may proceed against each one for the 
full amount due him until his claim is satisfied. 

ACTION BY BANKRUPTCY OFFICER, 
f 

As already stated each Canton is divided into bankruptcy districts, 
which sometimes do and sometimes do not coincide with debt- 
recovery districts. 

The bankruptcy officer of the district, immediately upon receipt of 
the court's ord!er declaring the debtor a bankrupt, proceeds to take an 
inventory of the estate and undertakes the necessary measures to se- 
cure the creditors. 

The creditors may elect at their first meeting an administrator of 
the estate, with the approval of the court; otherwise the estate is 
thenceforth managed by the bankruptcv officer of the district. 

If the bankruptcy officer finds that the estate will not yield a suffi- 
cient sum to cover the costs of the proceedings, he advises the court 
of the facts, and summary proceedings are ordered. These pro- 
ceedings consist in notifying the creditors by a public announcement 
to file their claims within 20 days with the bankruptcy officer, who 
immediately proceeds to realize on the assets, taking into account the 
best interests of the creditors, and distributes the proceeds without 
further formalities. 

Any creditor who will make himself responsible for the costs of 
the proceedings may demand that the bankruptcy officer dispose of 
the estate in accordance with the so-called ordinary insolvency pro- 
ceedings. In this case the bankruptcy officer notifies the creditors 
to file their claims within one month, the time usually being ex- 
tended for creditors residing outside of Europe. 

MEETING OF CREDITORS., 

The first meeting of creditors is then called, and all known credi- 
tors are invited to it. If at least one- fourth of the known creditors 
attend the meeting, it is capable of passing valid resolutions. 

If the creditors do not come to an agreement, the bankruptcy offi- 
cer takes charge of further proceedings. If the creditors' meeting 
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passes valid resolutions, the bankruptcy officer reports to it apd the 
meeting decides whether the official receiver or a specially selected 
receiver shall take charge of the estate. In any event, the creditors 
may appoint a committee to supervise the liquidation. Any creditor 
may, within five days after the meeting, file ot)jections with the 
bankruptcy supervisors of the Canton. 

After the expiration of the period granted for the filing of claims,, 
the receiver examines all claims and passes on them. Within 20 
days after the expiration of this period the receiver arranges the 
claims in the order of preference as established by law. Creditors 
may file in the bankruptcy court their objections to the order of 
preference or the rejection of their claims. In this last case the 
creditor must sue the estate, but when he objects to the admission of 
another creditor's claim or the preferential treatment extended to it^ 
he must sue the creditor concerned. 

Belated claims may be filed at any time before the close of bank- 
ruptcy proceedings by assuming the additional costs resulting there- 
from, but without any rights to dividends already distributed. 

After the final admission of claims a second creditors' meeting is 
held after 20 days' notice thereof. Further meetings are optional 
with the creditors or with the receiver's sanction. 

CLOSING OF BANKRUPTCY PROCEEDINGS. 

After the disposal of the assets and the distribution of dividends 
each creditor receives a so-called "certificate of loss" representing 
the difference between the amount claimed and the dividend secured. 
If the bankrupt obtains new assets, the creditor has a claim against 
him for the amount stated in the certificate of loss. 

The bankruptcy proceedings are generally closed within six months 
after the adjudication, unless a special extension is permitted by the 
bankruptcy supervisors in the Canton. 

The Swiss law knows no compulsory compromise such as is cus- 
tomary in Germany and in other countries. However, there is a 
specific Swiss provision permitting a 'debtor who is about to be placed 
in bankruptcy to appeal to a peculiarly Swiss institution, the " Nach- 
lassbehorde," for permission io settle with his creditors on the basis 
of a reduction of their claims, and the " Nachlassbehorde " appoints 
an administrator for the purpose of supervising the debtor's estate 
and the settlement of claims against it. 

COMPROMISE WITH CREDITORS. 

If the debtor has satisfied the authorities that he has not committed 
any dishonest or frivolous acts to the detriment of the creditors rep- 
resenting at least one-half of the total amount of claims (not count- 
ing secured claims), an administrator is appointed and the debtor 
is given two months' grace. He may neither be sued nor molested 
during this time. The business is carried on by the debtor under 
the supervision of the administrator. The latter takes an inventory 
and invites all creditors to file their claims and to attend the cred- 
itors' meeting. The creditors' meeting finally decides whether or not 
to accept a compromise. Two-thirds of the creditors must assent to 
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the compromise, and the amount must be in reasonable proportion 
to claims after the secured creditors have been satisfied. With the 
approval of the authorities, bankruptcy proceedings are rescinded. 
This is a speedy and frequently satisfactory method of preventing 
expensive bankruptcy proceedings. 

ATTACHMENT— " ORDERS OF ARREST.'' 

For the purpose of securing unsecured claims, an attachment of 
the debtor's goods may be had : (1) If the debtor has no fixed domicile, 
(2) is under suspicion of flight or removal of his goods to escape lia- 
bility for his obligations, (3) is traveling through the place or is in 
attendance at a fair or market, provided the claim is payable at once, 
(4) is a foreigner, or (5) if the creditor has a provisional or final cer- 
tificate of deficiency judgment. 

In the first two abov^ instances attachment lies even if the claim 
is not yet due and payable. The attachment is not intended to satisfy 
the creditor but merely to secure him. The attachment or order ot 
arrest is issued on the ex parte application of the claimant, setting 
forth the name and residence of the creditor and of the debtor, the 
nature of the claim, the ground for the attachment, the goods or 
articles to be seized, and a reference to the liability under the law of 
the creditor for a false attachment, and, when necessary, the security 
posted by him. 

The location of the property fixes the jurisdiction of the ofiice from 
which the attachment issues, and the creditor may be required to post 
security. The proper execution ofiicial must furnish a copy of the 
writ to the debtor and creditor within three days. If security be 
given by the debtor, the goods seized remain in his possession. 

Withm 10 days after service of the attachment a suit must be 
begun, if judgment has not prior thereto been obtained; and if the 
suit be not so begun within the 10 days, the attachment falls. Like- 
wise the debtor, if he desires to contest the attachment, must proceed 
to set it aside within five days after notice of the attachment. 

A writ of attachment, therefore, is in no way a final decision of the 
court upon the merits of the claim, but merely a provisional protec- 
tive measure on the basis of facts submitted by the creditor to the 
proper court or official. 

LIMITATIONS. 

Reference: 

Swiss Code of Obligations, arts. 127-143. 
Bibliography: 

Dr. K. A. Brodtbeck: Schweizerisches Rechtslexikon, Vol. I (1907). 

All claims lapse by limitation after 10 years, unless otherwise 
specially provided for by the Civil Code or the Code of Obligations, 
e. g., claims for rent, interest, or other periodical payments, for sup- 
port and maintenance, or claims arising out of retail trade, medical 
or legal services, employment of labor, etc., which lapse after five 
years, and claims against carriers, which lapse after one year, except 
for fraud or gross negligence. The statutory periods can not be 
changed by contract and constitute a personal defense, not to be con- 
sidered by a court unless specially pleaded by a defendant. As to 
limitations of actions on bills of exchange see page 40. 
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Claims arising out of securitjr upon lands come under cantonal 
regulation. The Code of Obligations provides detailedly for the cal- 
culation of periods of limitations, the breaking or suspension thereof, 
the effect upon subordinate claims, e. g., interest on the principal 
fund, the waiver of the defense, etc. 

The statute of limitation does not run against claims upon a cer- 
tificate of loss given in bankruptcy or execution proceedings — a de- 
ficiency judgment certificate. (Betreibungsgesetz, vom 11 Apr., 1889, 
art. 149.) 

A claim is revived through any acknowledgment thereof, particu- 
larly through part payment. The codes should be consulted for the 
proper periods of hmitation in case of claims other thaji the above 
mentioned. 

CHATTEL MORTGAGES. 

• 
The chattel mortgage of American law is not found in the Swiss 

law. 

Cattle, unlike other personal property, may be subjected to a lien 
or right of pledge in favor of bankers or banking institutions duly 
authorized to deal in such " cattle securities," provided, however, that 
such pledges of cattle are registered in a book of record of " obliga- 
gations," kept by proper cantonal officials, and notice thereof given to 
the execution office in the district. (Civil Code, art. 885.) Other- 
wise, delivery of possession of the pleaged " movables " must be made 
to the pledgee, to found in him a legal right of pledge thereagainst. 

A right of ownership in movables or personal property, possession 
of which has been transferred to another, may be reserved by the 
owner, provided he I'egisters the transaction in a public register kept 
by the execution officers of the district of the transferee's residence. 
(Civil Code, art. 715.) 

LIENS. 

Commission merchants, forwarding agents, and freight carriers 
have special liens. (Code of Obligations, arts. 434, 451, and 485.) 
The commission merchant has a lien on consigned goods, or the price 
realized for them, for expenses and advances, with interest thereon, 
and commissions and compensation for storage and delivery, but not 
for any pay to his employees. The forwarding agent has a lien on 
goods still m his possession for commissions, expenses, and advances. 
The freight carrier likewise has a lien for freight, storage, customs 
duties, and advances. The warehouseman has a lien on the goods 
for his charges, freight charges, customs, and repairs so long as he 
is in possession of them or can dispose of them through a warehouse 
receipt for them. 

BILLS OF EXCHANGE. 

Reference: 
Swiss Code of Obligations, arts. 720-829. 

The following rules of law (arts. 822-824) in regard to foreign 
bills and aliens are of importance : 

The capacity of aliens to obligate themselves upon a bill of ex- 
change is determined by the law of the country to which they belong. 
Nevertheless, an alien, notwithstanding he has not the capacity of 
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obligating himself upon a bill of exchange by the law of his own 
country, will be bound upon undertaking such obligations in Switzer- 
land, if by the law of Switzerland he would have the capacity so to 
do. The capacity of Swiss citizens is governed by the Code of 
Obligations, whether they reside in Switzerland or abroad. 

The essential requirements of a bill of exchange drawn abroad, or 
of any other exchange obligation signed in a foreign country, are 
determined by the law of the place where the act is executed. Never- 
theless, if the obligations signed in a foreign country are in con- 
formity with the provisions of the Swiss law, the fact that they 
would be defective under the foreign law does not affect the legal 
validity of subsequent obligations on the bill entered into in Switzer- 
land (e. g., indorsements, acceptances). 

Likewise exchange obligations signed abroad by a Swiss citizen 
in favor of another Swiss citizen give rise to the various special 
oblij^ations in the matter of bills of exchange, provided they are in 
contoTYaity with the provisions of the Swiss law. 

The form of acts reauired for the exercise of preservation in a 
foreign place of the rights derived from the contract of exchange is 
determined by the law in force at such place. 

ESSENTIAL REQUIREMENTS. 

The following rules in regard to bills of exchange in general are 
also worthy of special attention. 

The essential requirements of a bill of exchange (without which 
neither the instrument itself nor indorsements or acceptances thereon 
give rise to the special obligations and advantages attached to bills 
of exchange) are: 

1. An express statement in the body of the instrument that it is a 
bill of exchange. 

2. The statement in the body of the instrument and in words of 
the sum payable. 

3. The name or commercial style of the person to whom or to 
whose order it is payable. 

4. A statement of the time of payment ; one and the same maturity 
must be stated for the whole sum. Such maturity may only be 
expressed in one of the following ways : At a fixed day ; at sight or 
at a fixed period after sight ; at a fixed period after date ; at a specified 
fair or a market. 

5. The signature of the drawer ; that is to say, the drawer's name 
or commercial style. 

6. The statement of the place, day, month, and year where the 
bill of exchange is executed. 

7. The name or commercial style of the drawee. 

8. The statement of the place where payment is to be made ; if not 
specified, the place designated alongside the name or commercial 
style of the drawee is deemed to be the place of payment and the 
residence of the drawee. 

Bills of exchange payable at sight must be presented, unless other- 
wise stated, withm one year from date, otherwise recourse against 
drawer or indorsers is lost. 
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Unless otherwise expressly stated a bill payable in other than the 
current money of the place of payment can be paid in the money of 
the country at the current rate of exchange at maturity. 

The holder of a bill can not refuse to accept a partial payment 
offered to him. 

INDORSEMENTS AND ACCEPTANCES. 

Restrictive indorsements are permitted. 

Acceptance must be in writing on the bill itself. Any declaration 
written on the bill and signed by the drawee is equivalent to a general 
and unqualified acceptance, unless it expressly states that the drawee 
refuses to accept or that he accepts only under certain restrictions. 

In case of failure to accept, and also in case of the acceptor's bank- 
ruptcy or suspension of payment, or unsatisfied execution against him 
for any debt, the holder or any party liable thereon is entitled forth- 
with to security from the preceding parties liable on the bill. There 
are no days of grace. 

An extension of time granted by the holder to the acceptor releases 
indorsers who have not consented thereto. 

Drawer and indorsers are released by failure to duly present or 
duly protest. Protest can not be made on the same day as maturity, 
but must be made not later than th^ second day, excluding holidays, 
after maturity. A waiver of protest does not dispense with due pre- 
sentment. 

Neither presentment at maturity nor protest is required for the 
holder's special recourse against the normal acceptor. 

ACTIONS ON DISHONORED BILLS OF EXCHANGE. 

The holder, in case of dishonor, need not follow the order of lia- 
bility; he can freely choose whom to sue, and may sue the parties 
liable all together or separately. 

The holder suing for nonpayment is entitled to the amoimt of the 
bill with interest at 6 pe^r cent from date pf maturity, protest fees, 
and other disbursements, and a commission of one-third of 1 per cent. 
An indorser who has taken up the bill is entitled to the amount paid 
by him, with interest at 6 per cent from the date of payment, the 
expenses to which he has been subjected, and a commission of 2 per 
thousand. But the foregoing provisions do not prevent one suing 
abroad from taking advantage of more favorable provisions of the 
foreign law. 

The right of action against an acceptor is outlawed in three years 
from date of maturity. The right of action of the holder or an in- 
dorser who has taken up the bill against the drawer and other parties 
secondarily liable is outlawed : (1) In 1 month, if the bill was payable 
in Switzerland; (2) in 3 months, if the bill was payable in Europe 
(with certain exceptions) or in the countries of the Mediterranean 
or Black Sea; (3) in 12 months elsewhere. In all cases the statute 
begins to run from the date of dishonor. The limitation or loss of 
the special actions on a bill does not, however, release the acceptor, 
drawer^ or drawee from liability in an ordinary suit to the extent of 
any un]ust enrichment. 
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PROCEDURE IN SUITS. 

The debtor sued on a bill of exchange can set up only the special 
defenses permitted under the law of exchange or those which he has 
directly against the suing creditor. The judge can summarily dis- 
pose of these defenses and order provisional execution, requiring, if 
proper, the cre^iitor to post security. 

. The foregoing provision and the special provisions of Federal or 
cantonal laws concerning procedure or execution in suits founded 
on bills of exchange apply exclusively to persons, firms, or com- 
panies inscribed in the commercial register. This is so notwithstand- 
ing the fact that persons having capacity to obligate themselves by 
contract have the capacity to obligate themselves by bill of exchange. 
This peculiarity of the Swiss law has been characterized as funda- 
mentally illogical and arbitrary and tending especially to delude 
foreign holders of bills. (Meile: International Civil and Commer- 
cial Law, trans, by Kuhn, p. 487.) 

Other negotiable instruments give rise in general to the same 
rights and remedies as bills of exchange, and the full negotiability 
of such instruments as warehouse receipts, bills of lading, stock cer- 
tificates, and other corporate securities is recognized. 

CONTRACTS. 

The Code of Obligations of March 30, 1911, devotes articles 1 to 
183, inclusive, to a statement in detail of the general principles of 
obligations, contractual, tortious, and quasi contractual ; their incep- 
tion; their effects or operation upon the parties themselves and any 
third parties whose rights may be affected thereby favorably or 
unfavorably; their extinguishment; special legal consequences aris- 
ing thereout, e. g., joint and several liability, penal sum, or liqui- 
dated damages, deductions from wages under labor contracts or 
penal clauses; the assignments of claims; and the assumption by 
others of an indebtedness, a property, or a business by way of out- 
right transfer or in the consolidation or incorporation thereof. 

These principles are declaratory of existing law in the main and 
as a whole possess no peculiarities not known to the American law. 
A striking novelty is the express recognition of the use of the tele- 
phone in the conclusion of a contract. 

Unless specially prescribed by law no special form is necessary for 
the validity of a contract, but if it is required by law to be in writing 
it must be subscribed by all the parties affected by it, and unless 
otherwise prescribed by law a letter or a telegram properly signed 
will suffice. 

Minute provision is made in articles 68 to 96 as to the fulfillment 
of contractual obligations, in personal service, in kind, etc., and effect 
of part fulfillment; place of fulfillment; time of fulfillment (fixed 
by the contract or otherwise) ; payments of money and its applica- 
tion if there be several debts due from the debtor to the creditor; 
right to a receipt and return of the evidence of indebtedness, etc.; 
and in articles 97 to 109 as to the consequences of their noniulfill- 
ment, amon^ which is the noteworthy provision for interest at 5 
per cent in uie absence of express stipulation for a higher rate. 
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Articles 110 to 113 regulate the rights of third parties when 
affected by contractual obligations of others, subrogation, or claim 
to benefits thereof. In article 118 an employee is given the right to 
the full benefit of insurance against liability carried by his employer 
if the employee has paid not less than one-half of the premiums. 

Among the provisions as to the extinguishment of obligations 
(arts. 114r-142), those as to novation are of special interest to the 
commercial world. The extinction of an old debt through the cre- 
ation of a new one may not be presumed, e. g., the issue of a com- 
mercial instrument for a prior indebtedness, or a new evidence of 
indebtedness or security, works no novation of the prior indebtedness 
unless so agreed. Likewise, in a current account, entry of the items 
imports no novation unless the balance be struck and acknowledged 
by the debtor. 

Contracts subject to conditions precedent or subsequent and the 
effects of such conditions upon the operation of the contracts are fully 
defined in articles 151 to 167. 

ASSIGNMENTS. 

Claims may be freely assigned without the consent of the debtor 
unless such be forbidden by law, contract, or the nature of the trans- 
action. The assignment must be in writing, and notice should be 
given the debtor if the assignee would be protected against any pay- 
ments in good faith by the debtor to the assignor. The debtor can 
set off any counterclaims against such assignee if they existed before 
he had notice of the assignment. 

If the assignment be for a valuable consideration the assignor is 
held to guarantee his title to the claim, but not the solvency of the 
debtor, except that be expressly mentioned in the contract. If the 
assignment he gratuitous, even the title is not guaranteed. This 
guaranty covers the principal of the claim, interest, expenses of the 
assignment, and any costs of ineffective proceeding against the 
debtor. 

SALE AND EXCHANGE. 

In sales or exchanges, of personal property, simultaneous perform- 
ance by the parties controls, unless otherwise fixed by contract or 
usage, and the price is sufficiently fixed if it can be determined from 
the circumstances of the case. Unless otherwise determined by the 
contract or the circumstances of the case the profits and danger of 
loss pass to the purchaser upon conclusion of the contract. 

Costs of transfer, especially weighing or measuring, are to be 
borne by the seller, unless otherwise agreed upon or controlled by 
custom; likewise as to any transportation costs if free delivery has 
been agreed upon ; if delivery and customs charges have been under- 
taken by the seller these do not include sumptuary taxes at the point 
of delivery. 

In commercial dealings, nondelivery within the stipulated time 
gives the purchaser a right of action for damages, or he may demand 
a delivery if he at once so notifies the seller. These damages are 
assessed at the difference between the sale price and the price for 
which the goods were purchased elsewhere, or if the goods had a 
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market or exchange price the difference between the sale price and 
the prevailing market price at the time for delivery. 

The seller is held to warrant his title to the goods, and any contract 
in suppression or restraint of this obligation is null and void if the 
seller intentionally conceals any claim of third parties in or to the 
goods. The seller guarantees also the quality and utility of the 
articles for their intended use. The purchaser, however, is held to a 
prompt inspection of the goods received byliim and immediate notice 
from him to the seller in case of any default in this respect by the 
seller. 

In case of a breach of this guaranty, the purchaser has the choice 
of having the contract judicially dissolved, or of suing for damages, 
and these damages include the purchase price with interest and all 
costs and expenses, in the case or loss of the goods, to a third person 
with superior title. The statute of limitations as to these claims is 
one year after delivery of the goods, unless a deception on the part 
of the seller can be shown. 

The purchase price ordinarily is due upon delivery of the goods, 
and if the goods are deliverable only upon prior or simultaneous 
payment and the purchaser defaults, the seller Jias the right at once 
to rescind the contract. He must, however, immediately notify the 
purchaser. If the goods have already gone into the hands of the 
purchaser, the seller can rescind the contract and demand them back, 
if he has expressly reserved that right. 

Sales according to sample, or subject to test or examination, are 
regulated by the provisions of articles 222 to 225, and sales on an 
installment plan in articles 226 to 228. 

In this last case a default in the payment of any installment gives 
the seller a right to demand it, or if he has reserved that right to can- 
cel the contract of sale and demand the return of the goods sold. 
If he desires a cancellation of the contract, he is entitled only to a 
reasonable amount for the use and compensation for any deprecia- 
tion of the goods. If the contract provides for the falling due of the 
whole price upon default of payment of any installment, the seller 
can avail himself of that right only when at least two successive in- 
stallments, equal to not less than one-tenth of the sale price, are in 
arrears. 

Auction sales are, regulated as to procedure in articles 229 to 236, 
and import the same guaranties as in private sales, unless otherwise 
provided in the conditions of sale. 

LEASES. 

In leases of personal property, the lessor must deliver it to the 
lessee in a condition appropriate to its destined use; otherwise the 
contract of lease can be canceled by the lessee, or he may demand a 
proper reduction of the rent. If deteriorations set in, after execu- 
tion of the lease, for which the lessee is not responsible, he can de- 
mand a reasonable reduction of the rent. The lessor is liable for 
necessary major repairs during the term of the lease; and must 
protect the lessee against claims by third persons. The lease is broken 
by any sale of the leased articles by the lessor or by execution or 
bankruptcy proceedings against the lessor. The lessee retains his 
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right against the lessor for completion of the contract or damages 
for the breach. 

Leases of realty may, by agreement, be recorded in the land 
register. Failing any stipulation in the lease, the rent is payable 
at the end of each half-year in the case of yearly leases, and at the 
end of a month in monthly leases, and in any case at the end of the 
term. Subletting by the lessee is permissible, provided it works no 
disadvantage to the lessor. Leases may be terminated for nonpay- 
ment of the rent, upon due notice to the lessor (6 to 30 days, accord- 
ing to the term of the lease), in case of bankruptcy of the lessee, or 
by notice (3 to 90 days) from the lessor, when no definite term has 
been agreed upon. The lease is renewed automatically for an in- 
definite term, if the lessee remains in possession after the end of the 
term thereof. 

LABOR AND APPRENTICESHIP. 

The Swiss law in the Code of Obligations (arts. 319-360) care- 
fully regulates the relations of labor with its employers. Contracts 
involving labor or an aprenticeship may be express or implied from 
the circumstances of the case, aend for a definite or indefinite period. 
Wages may be fixed by time or by the piece or task. No particular 
form is required to make the contract valid. Ke^lations in an 
industrial or commercial establishment to be bindmg must be in 
written form and brought to the attention of the employee before 
his employment. 

Contracts may be made between employers and employees, or as- 
sociations of such, to regulate the conditions of service. These must 
be in writing, and when not fixed in term may be revoked after a 
year's lapse upon six months' notice from either party, and these 
collective contracts supplant any special contracts between any em- 
ployer and his employees. 

The Federal Council and proper cantonal officials may, after hear- 
ing the parties in interest, formulate contracts, to be published as 
norms or standards for the various trades. 

Contracts for apprenticeship must be in writing, fully set forth the 
terms and conditions thereof, and be signed by the master and 
parent, subject to the approval of the guardians' court, and its execu- 
tion is subject to the supervision of that court. The conditions may 
be freely fixed so long as they offend neither the law nor morals. 

These labor contracts call for personal and careful service by the 
employee and make him responsible for any damage he causes inten- 
tionally or negligently. The measure of care he must use is deter- 
mined by the conditions of his service, with due regard to the in- 
struction he receives, and his skill or aptitude known or discernible 
by his master. 

PAYMENT OF WAGES. 

The employer must pay the wage fixed by the contract or custom 
or determined by the standard contract. If a premium or bonus is 
agreed upon, the employer must furnish the necessary data, or allow 
inspection of his books, so that this may be determined by the em- 
ployee or some impartial third person appointed by a court. In 
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case of piece or task work the employer may require work to his 
satisfaction, or put the employee upon time lal)or, if there be no piece 
or task work to be done. 

If the employer fails to furnish work, the employee may demand 
the fixed wage, without any obligation to perform such labor later, 
with due allowance made for what he may have saved or earned in 
labor elsewhere or the .gain he purposely renounced. 

Wages must, in the absence of contractual or customary shorter 
terms, be paid: To laborers or domestics not living in the house, 
every two weeks ; to clerks, every month ; to domestics living in the 
house, every three months ; in agricultural pursuits, every six months ; 
and in every case at the end of the term of employment The em- 
ployer must grant advances according to the labor done as these may 
be necessary to the employee and can be made without peril to the 
employer. Sickness, obligatory military service, or similar reasons 
do not cut oflf the right to wages for a short time. 

The employee must perform overtime labor if he can do so and to 
refuse which would be against good faith. For this he is entitled 
to proper compensation according to the special circumstances. 

Salaries and wages, so far as the necessary support of the employee 
or his family require it, are protected against claims, except those 
for damages purposely caused by him. 

WORKING CONDITIONS AND HOURS. 

The proper instruction in their trade of apprentices, their educa- 
tion in proper technical schools, and the furnishing of necessary 
materials and tools are required of the master; and night or Sunday 
work is forbidden. Proper safety devices and healthiul workrooms, 
and for household servants healthful sleeping rooms, are required of 
employers. Customary free hours and days must be allowed em- 
ployees, and a reasonable time to seek other employment when he 
IS to be discharged. 

The employee is entitled to a certificate showing the kind and 
length of his work only, and upon his special request this must 
certify the quality of his work and his deportment. 

Any inventions of the employee during his regular employment 
belong to his employer, unless it be of real, economical value, when 
he is entitled to special but reasonable compensation, with due regard 
to his employer's collaboration and the use made of his equipment. 

In domestic service, lodging and food are reckoned as part of the 
compensation, and medical attention for a reasonably short time must 
be furnished by the master. 

Labor contracts end at the time provided for therein, or where 
they are for indefinite terms by notice from either party, in accord- 
ance with the employment or the time it has existed; or they may 
be dissolved for sufficient reason, immorality, imfaithfulness, or the 
like, within the discretion of the judge; or upon the death of either 
party. 

USE OP CONFIDENTIAL INFORMATION BY EMPLOYEE. 

Employees who may gain confidential information as to their em- 
ployer's business can be restrained by contract from using that 
Knowledge in competition in any way with his employer after the 
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end of his employment. But such contract must be in writing and 
be reasonable as to time, place, and object in its restrictions. For 
violations of such contracts, the employee must respond in com- 
pensatory damages ; payment of any penal sum agreed upon in such 
a contract will, as a rule, free the employee from such restraint, but 
he will be responsible for any damages in excess of that amount; 
and in exceptional cases, when expressly reserved in writing, the 
employer can demand the cessation of the injurious acts, if the im- 
portance of his interests and the conduct of the employee justify it. 
Such a restraint falls also, when it can be established that the em- 
ployer has no real interest in its continuance, and an employer loses 
his right of action for any breach of such a contract by his employee 
if he has discharged his employee unreasonably or has given his 
employee j|ust cause for a rescission of the contract. 

MANDATES AND LETTERS OF CREDIT. 

These various forms of employment or agency and the obligations 
of the parties are fully defined (arts. 395-410) , but contain no excep- 
tions to our customary and common law of agency in general. The 
written instructions of the principal must be followed carefully and 
with personal attention by the agent who is paid for his services only 
as the contract or custom calls for it. Substitution of agents is per- 
missible only when allowed expressly by the contract and the powers 
of the agent are limited to what may be necessary to accomplish the 
commission. 

To incur commercial obligations, to sue or compromise claims, or 
dejil in real estate require special powers to be granted to the agent. 

BROKERAGE AGREEMENTS. 

Under brokerage agreements the commission is earned as soon as a 
contract is closed through the information given by or is secured 
through the mediation of the broker; but if a condition precedent is 
inserted in the contract it can not be demanded until that condition 
has been fulfilled. Expenses authorized by the agreement are pay- 
able, whatever the outcome of the sale may be. The commission is 
the customary one, unless it be fixed by the agreement or by a tariff. 
Misconduct, or serving the interests of, or accepting the promise of a 
reward by the other party works a forfeiture of the commission as 
well as any expenses. 

Marriage brokerage contracts give rise to no claim for commissions. 

Excessive commissions fixed by contract can, upon petition, be re- 
duced to a reasonable amount by judicial action. 

CONTRACTS OF COMMISSION. 

Commission men are required to give to their principals prompt 
notice of their transactions. They are required to insure the goods 
consigned only when so instructed by their principals. 

If the goods are damaged the commission man may make claim 
therefor upon the freight carrier and take necessary steps to prove 
the claim and preserve the property, but he must give his principal 
immediate notice thereof. Failure on his part to do these things 
makes him liable for any damage resulting therefrom. 
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If the commission man does not realize the minimum price given 
him he becomes liable for the difference in price, unless he can show 
that the loss was unavoidable and that he could not get word in time 
to his principal. He must also account for any increased price ob- 
tained. 

Advances or credits to third parties are at his risk, unless credit 
may be extended by custom at the place of sale and the principal in 
that event has not given contrary instructions. 

His fees are earned if the purpose of the consignment has been 
accomplished or has been prevented by the principal. If it be not 
accomplished for any other reason the customary compensation for 
his trouble is due the commission man. Misconduct, and especially 
falsely stating the prices of purchase or sale in his account, forfeits 
all right to compensation, and the conmiission man may be held as 
purchaser or seller. 

If the goods are unsalable or if the consignment has been recalled 
by the prmcipal and he has failed to promptly remove the goods the 
commission man may demand their sale in the public auctions, of 
which official notice must be sent to the principal. 

In the case of goods, bills of exchange, and other securities, the com- 
mission man may sell or purchase on his own account, if the principal 
has not otherwise stipulated, but the price must be the ruling market 
or exchange price, subject to the usual commissions and costs. Unless 
be give in his account the name of a third party, the commission man 
is presumed to have been the purchaser or seller, and his right to act 
on his own account ceases, if the consignment be recalled and he re- 
ceive notice thereof before he has sent word to his principal of the 
execution of the contract. 

COMMERCIAL AGENCIES. 

The appointments of general agents or representatives with full 
powers to represent the owner of a conmiercial or an industrial 
establishment, called " prokurists," must be registered in the commer- 
cial register as weU as any reyocations of such appointments. 

A " prokurist " or general agent has the authority, as respects third 
persons acting in good faith, to execute commercial instruments or 
do any other act necessary to carry on the business or industry of 
his principal, except the sale or pledging of the real estate. This 
latter power must be expressly given him. 

The scope of the agency or procuration can be confined to the 
affairs of a branch establishment, and if given to several persons it 
may require the joint or collective signature of all. Other limita- 
tions upon the power of the a^ent can not legally be set up against 
third parties acting in good faith. 

Other commercial agents, without the full powers of "procura- 
tion," have the powers of taking all legal steps necessary to the 
proper conduct of the business or industry, but must be expressly 
authorized to execute commercial instruments, make loans, or bring 
suits. 

Traveling salesmen have the right, in places outside that of their 
home office, to collect in the name of their principals and receipt for 
the purchase price for goods sold by them, as wdl as to make terms 
of payment. Any limitation on this right is void as to third parties. 



48 COMMERCIAL LAWS OF SWITZERLAND. 

The general agent or special agent in charge of an industry may 
not do anything, on his own account or for that of a third person, 
against the interests of his principal unless he be given special per- 
mission thereto, under pensilty of paying for all damage done his 
principal and of having taken over all business done by the agent 
on his own account. 

These contracts of agencies can be revoked at any time by either 
party thereto, subject to any outstanding contracts made in the course 
of the business. The death of the principal or the loss of his com- 
mercial capacity do not put an end to such agencies. 

OTHER FORMS OF CONTRACT. 

The following additional notes on particular contracts are of prac- 
tical utility. 

GUARANTY. 

The guaranty of the debt of a third party must be in writing and 
a specified amount must be stated as the limit of guaranty. Care 
must be exercised in drafting. Upon a simple guaranty the guaran- 
tor is liable only after the bankruptcy of the debtor or an unsatisfied 
judgment against him, or if the debtor can no longer be found in 
Switzerland, and ordinarily only after the creditor has realized on 
anv security in his hands. A guarantor who obligates himself for 
a fixed period only is released from liability unless the creditor pur- 
sues his legal remedies against the debtor within four weeks after 
the expiration of the period stipulated. If no term has been fixed, 
the guarantor, when the debtor's obligation becomes payable, may 
demand that the creditor pursue his legal remedies within four 
weeks. If the debt is payable on demand, the guarantor has the 
right one year after the date of his guaranty to require that such 
d^and be given, and if the debt is not paid tfie creditor must pursue 
his legal remedy within four weeks, in oef ault whereof the guarantor 
is released. 

In all cases the creditor, after instituting legal proceedings, must 
pursue them diligently or else the guarantor is released. 

CARRIERS — ^INNKEEPERS. 

Eailroads and other public carriers under State regulation can not 
exempt themselves from liability for negligence or vary the usual 
rules of carriers' liability, but limitations on the amount of liability 
are permissible. 

All innkeeper's liability is limited to 1,000 francs ($1^3^ for each 
traveler, unless his negligence or that of his servants is affirmatively 
proven ; and he is not liable, except for negligence, for valuables not 
especially intrusted to him, unless he has declined special custody 
thereof. 



BIBLIOGRAPHICAL NOTES. 

The Swiss Civil Code of December 10, 1907, has been translated 
into English by Robert P. Shick, of the Philadelphia bar, and pub- 
lished by the Comparative Law Bureau of the American Bar Associ- 
ation (6oston, 1915). It contains a bibliography of the prefatory 
works and official and private editions of the code. 

Neither the Code of Obligations of 1911, constituting the Fifth 
Book of the Civil Code, nor its predecessor of 1881 appears to have 
been published as yet in an English translation, but it is to be in- 
cluded in the series, as yet unfinished, of the " Conmiercial Laws of 
the World," in course of publication by the Boston Book Co. The 
German edition of this series (1906) includes the code of 1881, and 
has been used in the revision of the present report, as well as the 
edition in three languages published by A. Francke (Berne, 1911), 
under the trilingual title " Schweizerisches Obligationenrecht vom 30 
Marz 1911 ; Code Suisse des Obligations du 30 Mars 1911 ; Codice 
Svissero della Obbligazioni " ; also the copiously annotated edition 
of the 1881 code by Dr. H. Hafner, " Das Schweizerische Obligation- 
enrecht mit Anmerkungen und Sachregister " (2d ed.j Zurich, 1905). 
The following special treatises have also been of especial value : 

MeiU: Der Zivll- und Straf-Prozess des Kantons Zurich u. des Bundes (1882). 
Brodtbeck: Schweizerisches Rechtslexikon (3 vols., Zurich, 1907-1909). 
Chenevard: Tralt6 de la Concurrence D^loyale (2 v., Geneva-Paris, 1914), an 
exhaustive work and containing a full bibliography. 

John Martin Vincent's " Crovernment in Switzerland " (New York 
and London, 1900) contains, among other thin^, a chapter on the 
judiciary, a translation of the Federal Constitution of 1874 (pp. 289 
et seq.), and a brief review of the literature on law and official publi- 
cations (pp. 354 et seq.). An older but still valuable work on the 
constitutional and political organization of the country is Sir Francis 
Ottiwell Adams and C. D. Cunningham's "The Swiss Confedera- 
tion" (London and New York, 1889). In Frank Webb's " Switzer- 
land of the Swiss" (New York, 1910) there is a chapter on the 
judicial system (pp. 231-249). The author apparently had only the 
Canton of Vaud in mind. 

Full bibliographical material on legal literature is to be found in 
the catalogue of the library of the Federal Tribunal (Katalog der 
Bibliothek des Schweizerisches Bundesgerichtes) and the Swiss law 
review, Zeitschrift fur Schweizerisches Kecht, published at Basel. 

In addition to the official publications of laws and ordinances and 
of reports necessary to the lawyer, the attention of merchants should 
especially be called to the Official Commercial Gazette (Schwei- 
zerische Handelsamtsblatt — ^Feuille Officielle Suisse de Commerce — 
Foglio Ufficiale Svizzero di Commercio), published once or twice a 
day at Berne by the Federal Department of Commerce. It consists 
of an official and an unofficial part and advertisements. It contains 
publication of court orders; bankruptcies; compositions with cred- 
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itors; pursuits for debt; extracts from the commercial register, such 
as the organization of companies and partnerships, changes of heads 
or directors of firms and corporations, register of marriage capitula- 
tions; trade-marks and trade names, designs, models, and copyrights 
registered; consular news, etc. Any firm having extensive commer- 
cial or credit relations with Switzerland would be well advised to 
subscribe (subscription, 10 francs ($1.93) a year, plus foreign post- 
age). 

PUBLICATIONS IN LIBRARY OF CONGRESS. 

The Librarian of Congress has kindly furnished the following list 
of Swiss commercial law books in the Library of Congress (June 5, 
1917) : 

LAWS, STATUTES, ETC. 

Schweizerisches Zivilgesetzbuch mit obligationenrecht. Taschenausg. mit an- 
merkungen, ausfiihrungsverordnungen und gesamtreglster, von Dr. H. Oser, 
Zurich, Schulthess & Co., 1912. 482, 388, 56 p. 

Schweizerisches Zivilgesetzbudi ; taschenausg. mit anmerkungen und verweis- 
ungen- auf die im zusammenhang stehenden gesetzesbestimmungen, unter 
berlicksichtigung des neuen obligationenrechtes, der bundesrHtlichen verord- 
nungen betr. zivilstandswesen, gttterrechtsregister. Hrsg. von Max Schmidt. 
Mit einftthrungsgesetzen und sachregister. Aarau, H. R. SauerlUnder & Co., 
1911. 220, 59 p. 

Swiss civil code of December 10, 1907 (effective Jan. 1, 1912) ; tr. by Robert P. 
Shick ; annotated by Charles Wetherill ; cor. and rev. by Eugen Huber, Alfred 
Siegwart, Gordon B. Sherman. Boston, The Boston Book Co., 1915. 262 p. 

Das handelsrecht, wechselrecht und konkursrecht der Schweiz, mit wiedergal^ 
des gesetzestextes in den drei landessprachen, bearb. von Dr. Ludwig Rudolf 
von Sails; unter mitwirkung von Dr. Arthur Mamelok. Jje droit de com- 
merce, le droit de change, et le droit de faillite de la Suisse, avec reproduction 
du texte original dans les trois langues du pays. Separatausgabe der dent- 
chen ausgabe, signatur D. Berlin, R. v. Decker, 1907. 526 p. 

Schweizerisches obligationenrecht vom 30 m8.rz 1911, ausg. in den drei national- 
sprachen. Code Suisse des obligations. Codice svizzero delle obbllgazioni. 
Bern, A. Francke, 1911. 551 p. 

Das schweizerische obligationenrecht vom 30. mftrz 1911, titel 1-22, mit leicht 
fasslichen erlftuterungen, hrsg. von Dr. F. Fick. 1. aufl., zugleich 4. aufl. des 
einbUndigen kommentars von Dr. A. Schneider und Dr. H. Fick. Zurich, 
Schulthess & Co., 1911. (L. C. has v. 1, art. 1-529 ; v. 2, art. 530-618.) 

Die schweizerische bundesgesetzgebung. Nach materien geordnete sammlung 
der gesetze, beschlUsse, verordnungen und staatsvertiilge der Schweizerischen 
eidgenossenschaft, sowie der konkordate. Hrsg. und mit anmerkungen ver- 
sehen von P. Wolf. Basel, Buchdr. Kreis, 1890-91. 

Same. 2nd ed. Basel, Kreis, 1905-9. v. 1-4. 

Sammlung der eidgen^ssischeu erlasse Hber schuldbetreibung und konkurs; 
bundesgesetz von 1889 in der durch das Zivilgesetzbuch abgeHnderten fassnng, 
sowie verordnungen und kreschreben de Bundesrates und Bundesgerichtes ; 
mit elnem alphabetischen sachregister von bundesrichter Dr. C. Jaeger. 
Zurich,. Orell Fttssli, 1912. 348 p. 

TBBATISES. 

Bindschedler, Carl: 

Die amortisirbaren papiere nach dem bundesgesetz fiber das obligationen- 
recht. Zurich, Ztircher & Furrer, 1888. 
Blumenstein, Ernst: 

Handbuch des schweizerischen schuldbetriebungsrechtes. Von Dr. Ernst 
Blumenstein. Bern, K. JT. Wyss, 1911. 904 p. 
Bouchmil, Ovschia Eschil: 

Origines et creation de la banque nationale stiisse (1834-1905). Mont- 
pellier, Impr. G. Firmin, Montane et Sicardi, 1906. 277 p. 
Brodtbeck, K. A. : 

Schweizerisches rechtslexikon. Zurich, Art. Institut Orell Fttssli, 1907'-8. 
2 V. 
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Burkhardt-FUrstenberger : 

Entwurf einerschweizerischen wechselordnong mit motiven. Zurich, 1857. 
182 p. 
Ourti, Arthur: 

Schweizerisches handelsrecht. Nach gesetzgebung und gerichtspraxis fiir 
den praktischen gebrauch dargestellt. Mit einem anhang iiber das 
marken-, patent-, muster- und modellrecht. Zurich, Art. Institut O. FUssli, 
1903. 427 p. 
Deshayes, Andr6: 

Poursuite pour dettes et faillites. Recueil des d^isions du Tribunal 
f M6ral, des tribunaux cantonaux et autoritte cantonales de surveillance ; 
r^unies et coordonn^es dans I'ordre des articles de la loi. Gendve, P. G. 
Drehmann, 1897. 783 p. 
Dubois-Girard, Charles: 

Repertoire gto^ral des lois, ordonnances, traits, etc, de la ConfM^ration 
Suisse en vigueur au 31 d^embre 1900. Neuchatel, Attinger frdres, 1902. 
473 p. 
Dunant, Philippe: 

Traits des marques de fabrique et de commerce, des indications de lurove- 
nance et des mentions de r^ompenses industrielles en Suisse, comprenant 
retude du droit compart et due droit international. (Geneve, G. Eg^man & 
Co., 1898. 042 p. 
Faas, Helnrich: 

Systematlsche darstellung des schweizerischen aktienrechts. Handbuch f fir 
juristen, kaufleute, aktionare, verwaltungsrftte u. s. w. bearb. von H. Faas. 
Mit einem anhang : Inhaltsverzeichnis, ausftlhrliches sachregister gesetzes- 
texte. Zurich, A. Mtiller, 1895. 241 p. 
Gampert, Albert: 

Du gage Immobiller (regime hypoth6caire) titre xxii de Tavant-projet du 
code civil sulsse; expos6 et critique par Albert Gampert. G^eve, H. 
Kttndig, 1902. 126 p. 
Gebhardt, K. : 

Commandite und stille Gesellschaft. Luzern, 1886. 103 p. 
Glticksmann, Robert: 

Grundriss des wechselrechts und wechselverkehrs unter beriicksichtigung 
des checks und der wechselS^hnlichen papiere nach schweizerischem und 
deutschem rechte dargestellt von Dr. Jur. Robert Glticksmann. Bern, 
Stampfli & Co., 1908. 171 p. 
Grivet, C: 

Bundesgesetz betreffend die Schuldbetreibung. Studie zu den Gesetzent- 
wlirfen. Bern, 1882. 
Guyer, Ernst: 

Kommentar zum Schweizer. Bundesgesetz fiber den versicherungsvertrag 

vom 2. April 1908. Zurich, C. Wettstein, 1910. 284 p. 
Handbuch ffir die schweizerschen eivilstandsbeamten. Neudruck. Zu 
beziehen bei dem eidg. Justiz- und Polizeidepartment Bern, Buchdruck- 
erie Obrecht & Kftser, 1901. 385 p. 
Same. Nachtrftge. Bern, 1907. 230 p. 
Kautsch, Jacob: 

Handbuch des bank- und bQrsen-wesens fiir kaufleute, industrielle, kapital- 
isten, bankiers und bankbeamte. Mit besonderer beriicksichtigung deut- 
sdtier, 5sterreichischer und schwelzerischer verh&ltnisse und den in 
Deutschland, Osterreich und der Schweiz geltenden bank- und bOrsenge- 
setzen. 3., voUstandig neu bearb. aufl. Berlin, S. Simon, [1912]. 365 p. 
Kirchof er, Leo : 

Beitrftge zum schweizerischen genossenschaftsrecht Winterthur, 1888. 
60 p. 
Landmann, Julius: 

Swiss banking law ; study and criticism of the Swiss legislation respecting 
banks of issue, and especially of the Federal act of October 6, 1905, con- 
cerning the Swiss national bank. Washington, G. P. O., 1910. 269 p. 
(U. S. 61st Cong., 2d sess. Senate. Doc. 401.) 
Das schweizerische bankgesetz. Untersuchungen zur geschichte und kritik 
der schweiz. notenbankgesetzgebung, insbesondere des bundesgesetzes vom 
6. Oktober 1905 iiber die Schweizerische nationalbank. Zurich, Schulthess 
& Co., 1905. 171 p. 
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Mackenroth, Anna: 

Nebengesetze zum schweizerischen obligationenrecht. Anhang zum kommen- 

tar des schweizerischen obligatlonenrechts von Dr. A. Schneider. Zurich, 

F. Schulthess, 1898. 323 p. 
Regelsberger, Ferdinand: 

Dber die reclitiiche verantwortlichkeit der direktoren, vorsteher and des 
verwalters der aktiengesellschaft Leu und Comp. ftir den dieser Gesell- 
schaft aus der liber schuldung des Escher-Bodmer*schen nachlasses er- 
waclisenden schaden. Zurich, J. J. Ulrich, 1872. 
Regeisberger and Bluntschli : 

Antwort auf die rechtsgutachten betreffend die verantwortlichkeit der 
vorsteherschaft der aktiengesellschaft Leu and Gomp. Bern, 1872. 44 p. 
Rossel, Vlrgile: 

Manuel du droit f^^ral des obligations, code f^^ral des obligations et lois 
sp^ciales s'y rattachant. 2. M. compl4tement refondue et mise au courant 
de la legislation, de la doctrine et de la jurisprudence. Lausanne, Payot & 
CJo., 1905. 1044 p. 
Sails Mayenf eld, Ludwig Rudolf von : 

Schweizerisches bundesrecht; staatsrechtliche und verwaltungsrechtllche 
praxis des Bundesrates und der Bundesversammlung seit dem 29. mal 
1874. 2. bis ende 1902 fortgeftlhrte aufl. Bern, K. J. Wyss, 1903-4. 5 v. 
Schneider, Albert: 

Das schweizerische obligationenrecht, samt den bestimmungen des bundes- 
gesetzes betreffend die pers5nliche handlungsfahigkeit, mit allgemein- 
fasslichen erlHuterungen ; unter mltwirkung von Dr. H. Fick. 2. sorg- 
^Itig revidirte und verm. aufl. der gr(5sseren unter benutzung der praxis 
bearb, ausg. durch Dr. A. Schneider. Zurich, F. Schulthess, 1896. 2 v. 
Schnetzler, A: 

Repertoire des lois usuelles de la Ck)nf ^deration Suisse. Lausanne, Impr. P. 
Allenspach, 1898. 29 p. 
Silbernagel, Alfred: 

Die griindung der aktiengesellschaft nach deutschem, schweizerischem, 
franzosischem und englischem aktienrecht. Berlin, Puttkammer & Mflhl- 
brecht, 1907. 513 p. 
Wolf, P. : 

Lois usuelles de la Confederation Suisse. Lausanne, 1898. 2 v. 
Zimmermann, Heinrich: 

Die jahresbilanz der aktiengesellschaft, nach deutschem und schweizerischem 
recht. Zurich-Selnaer, Gebr. Leemann & Co., 1912. 435 p. 
Zurich, IJnlversitat : 

Festgabe dem Schweizer juristenverein bei seiner 46. jahresversammlung 28. 
und 29. September 1908 in Ziirich, tlberreicht von der Rechts- und staats- 
wissenschaftlichen fakultftt der UniversitS.t Zurich. Zurich, Schulthess & 
Co., 1908. 285 p. 
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